All truth passes through three stages. First, it is ridiculed. Second, it is violently opposed. Third, it is accepted as being self-evident.
 

Arthur Schopenhauer, 19th Century German Philosopher
http://news.bbc.co.uk/2/hi/business/4623350.stm
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 (p.15) 4.1 million people, 1.5 percent of total American population

( any live in urban centers (i.e. LA, NYC)


( LA has largest Indian population 

Total Land Area that Indians Own (p.22)


( 4.2% of land in US

Indian Law 01/11/06

- euro-centric belief that their civilization was superior


- destiny of Europeans.  



- they brought progress and prosperity to savages and barbarians.



- to make the most use out of the land

Indian Law 01/18/06

Franciscus de Victoria was a dissenting voice (1530s)




1.) Uses a Natural Law Theory (based on Roman Law)

a.) Indians possessed a natural legal right as free and rational people


1. Possessed the same natural right as Christians

b.) Any Spanish claims based on “discovery” or papal grant were illegitimate.




1.) Likes First Possessor Rule

c.) Only transgressions of universally binding norms of Law of Nations might justify conquest and colonial expansion



1.) Huge loophole


2.) What are those transgressions?

a.) Trying to absolutely exclude Spaniard explorers, visitors, and monks




2.) Tried to transform papal definition of “natural law”

a.) Pope is looking at God’s Will and Victoria is looking at natural behavior of people from an international perspective.




3.) Victoria planted the seed of Secularism and Enlightenment in Europe
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Johnson v. McIntosh
a. “Johnson’s acceptance o fthe Doctrine of Discovery into the US law represented the legacy of 1000 years of European racism and colonialism…:”

The Indians had a notion that they were siging different things



a. Indians’ Theory of Treaty-signing

1. p. 74 – treaty as a “sacred permanent obligation”

2. Indians believed that even if power relationship changes, the powerful had a duty to protect the weaker.

a. Religious source beyond mere human beings

b. Ceremonial trappings survive today




3. Treaties make relatives [p.80]




4. Evidence of this?





a. Treaty b/t French and Iroquois [p.75]

b. European/American View of Treaties


1. Shrewd, political Machiavellian operations

“Article IX:  Congress has sole and exclusive right of…managing all their affairs in such manner as they think proper”

Cherokee Nation v. GA (1831):  

P loses b/c USSC says they don’t have original jurisdiction

a. Article III – Court only had jx if case was b/t a state and a foreign state.


1. Cherokee Nation not considered a foreign state



a. Marshall – ward/guardian relationship. 

1. You can’t have a nation subservient to another.

2. Marshall creates – “domestic dependent nation” status 

a. under federal court jx, they are still DDN – less than full sovereign nation.

b. Article III, § 8 – looked at language and distinction b/t foreign nation and Indian tribes.


1. Textual argument


2. Argument that they are a foreign state 

a. Dissent – US has been treating Indians as a foreign nation – you pass treaties with foreign nations not your own.





b. Marshall’s Dilemma

1. Allowing P to win would give them too much control to secede from Nation.  

2. He was trying to play both sides

Dissent 

a. Sovereignty to affected up until now and treated as foreign nation. 





b. International Law has no equivalent to DDN





c. Even acting as wards is not enough to remove this concept.




5. Marshall- Not willing to go that far…
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Worchester v. GA (1832):
Marshall rejects Indian tribes as not foreign nation








1. from Cherokee Nation v. GA

2. You sell land and create treaties among 

sovereign nations.

a. Habit of GB purchasing land, entering into treaties

b. Treaty of Hopewell


1. as b/t sovereigns

2. but can be read to give up Indian independence.
Anaya and Natural Law

1.  International Law



a. Origin




1. founded on theological doctrine or humane interests?

a. Natural law theory – 

1. Christian religious doctrine - all legal legitimacy/authority comes from God so if you don’t believe in him, you have no rights???

a. Used the source of power from God through Pope to monarchs to justify “legal” taking land from indigenous persons.






2. Shift from this direction – de las Casas, de Vitoria

a. Vitoria – recognized the rationality of Indian persons that grants them some rights

1. No longer completely looking at god but at human nature as well

2. Rights to be owners of own land

3. Human restraints to theological doctrine

Vattel- developed a “concrete body of law concerned exclusively with states”

1. Instead of universal moral system for humankind, he said that nations had rights vis a vis each other.






2. sovereignty of “total social collective”

3. International law is directly dealing with the state side of the equation.

a. plays out and used to the detriment of indigenous peoples – not considered states






4. Characteristics of National sovereignty

a. Nations have full, exclusive authority within their own boundaries – noninterference (p.21)





b. Application to Indigenous Persons 

1. TO enjoy rights as a distinct nation, you must have certain characteristics as a group


a. But characteristics based on a European model

1. Virtually all indigenous groups didn’t fall under this category

Transition of International law to Positive Law

1. Positive law – only look to laws that are published, set in books (i.e those enacted by legislatures, etc.)

2. Result: Indigenous peoples will have no rights unless they have asserted, positive rights as independent nation states – must be recognized by international body (established geographic boundaries, set government, etc.)





a. Still used today

b. very difficult for Indians to ever be recognized if characteristics based on Euro-centric models
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Rehnquist Court 




1. Many decisions going against Indians 




2. Has Court completely abandoned Indian Law?





a. Thrown the Marshall Trilogy to the winds?





b. Abandoned the Canons of Construction?

19th Century: Treaty Era Moves West to Plains, Oregon, and California (Second Wave) 



a. Canons of Construction 

1. Judicially-developed doctrine – 3 Canons

a. ambiguous expressions must be resolved in favor of the Indian parties concerned

b. Indian treaties must be interpreted as the Indians themselves would have understood them

c. Indian treaties must be liberally construed in favor of the Indians.




2. Is it bizarre that federal courts made these liberal rules?





a. NO- courts analogized this to adhesion courts






1. Contract Law Tenet – unfair bargaining b/t 2 parties





b. this has provided a small “in” for Indian litigation





c. NO- Federal judges removed from state issues.






1. Not always

Reserved Rights of Indians




1. Definition: very broad rights to reflect traditional uses of tribes.

a. Theory: Treaties do not give Indians anything, but reserve the rights of the Indians not granted 
2. U.S. v. Winans (1905):

California Indians




a. Before Europeans: 300.000 Indians lived in CA; spoke 80 languages




b. CA nations had complex societies.




c. 1772 – Spanish Missionaries arrived in S. California

1. Intention to convert them to Christianity by any means necessary


a. Many forced into missions


b. forced into slave labor



1. work, religion, and work


c. separated from families

2. Genocidal Death Rate


a. disease and starvation




d. 1821 – Mexico controlled California





1. Gov’t secularized missions and freed Indians






a. BUT, Mexicans took all the land and made them ranches







1. Indians were servants




e. 1848 – Mexican Land passed to America





1. But gold was found. 





2. Settlers came in droves.






a. Miners killed Indians without discretion







1. Indians called “diggers”




f. CA passed law allowing slavery of Indians




g. Only 30,000 native Californians survived passed the gold rush

Indian Law 02.06.06

California 
Under Mexican Rule (1821-1848), 

1850 – CA Legislature: Indian Indenture Act




a. Can own Indians and work them as servants.




b. Could be auctioned off if vagrant or loitering




c. 10,000 Indians had been auctioned off





1. All about working the land

d. repealed 1863
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Expansion of Federal Power over the Reservation

Ex Parte Crow Dog
Indians to handle it through their own affairs

2. self-government: regulation by themselves of their own domestic affairs; only subject to US in sense of wards, not citizens and not part of political community.

a. law is extended over aliens, strangers, member of different times.

3. This opinion is pro-Indian, pro-tribal


Congressional Reaction – Major Crimes Act

United States v. Kagama (1886)


a. FACTS: 

b. COURT: Reservations are within the geographical limits of US and Indians are wards of government, so Congress has the power to control over plenary powers.


1. Indians dependent on the US [p.159]



a. US has duty of protection and with it the duty of power




1. HOW? 

a. Government is more comfortable with their system of remedies, rather than the Indian system (restitution of items) 




2. Congress’ Plenary Power over the Indian tribes.





a. principal doctrine in Indian law

b. developed from Marshall trilogy (“full power”) in case referring to federal gov’t v. GA. Marshall claimed only Congress had power over Indians, not states.

c. Views of Plenary Power 

Expansive view – there is nothing that congress can’t do

More narrow view – Congress has power but has responsibility to not overstep its boundary and allow Indian certain amount of sovereignty.



c. THOUGHT: Is this case within the framework of Marshall?




1. NO – Indians as within the geo. limits of US.





a. Marshall based his theory more of sovereignty for Indians



d. RESULT: The composition of the Court changed since Crow Dog.




1. NOW- Today’s Court will probably act along anti-Indian standpoint.

******United States v. Sandoval (1913) LOOK HERE!!!
a. Authority of Congress to pass legislation over INdian. NM wanted to be a new state.  Congress passed law stating you can’t sell liquor in these territories.  This dealt with the Pueblo areas.



b. COURT: Congress has authority – commerce power.




c. ISSUE: Pueblos owned land in fee simple




1. Court: no effect – Congress still has authority.





a. Bases






1. Ability to regulate from Indian Commerce Clause

2. Indians are a ward of the government and need protection, so Congress has authority to pass laws to protect them.


Lone Wolf v. Hitchcock (1903)

a. ACTS: P argues that Congress violated Treaty rights when it passed the Allotment act. Negotiations were wrought with fraud

1. Wanted to restraint Congress from carrying out provisions of Allotment Act 

b. COURT: Congress has plenary authority over Indians so judicial department to defer to legislative branch.

1. p. 183 – power is political.

c. Note: This has been undercut by Congressional acts.

Period of Indian reorganization (1928-1945)



a. Indian Reorganization Act

1. Premise – Allotment and related policies werent’ working and only destroying their culture

a. Miriam document – to develop social services to allow for self-sufficiency.
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IRA as a sharp departure from the past.  Reversed assumption that Indians could not govern themselves.  nice respect for listening to Indian voice.


a. BUT, not complete withdrawal of control on the part of fed. gov’t, BIA

Felix Cohen

1. heroic, progressive figure, arguing for inherent powers of the Indian tribes.


2. In the Handbook, argued for the rights of Indian self-government.



a. based on principle of inherent Indian sovereignty

Termination Period (1945-1961) 
Under calls for repealment of IRA and turning away from Indian self-government.



b. Truman took over as President in 1944. 




1. Change in composition of Congress




2. Dismantling of New Deal

House Resolution 108 (1953) under Eisenhower



a. Reduction of fed. gov’t in affairs of Indians


Menominee Tribe of Indians v. United States (1968) 

PL 280 – Gave states jx over Indian

III. Era of Self-Determination (1961-Present)
A. American Indian Movement

1. many were radical Indian scholars who wanted to 


2. 1970s – movement took hold and made effect

Nixon
very liberal Indian policy.




1. Forced Termination is wrong





a. wanted self-determination




2. wanted policy of “government to government”





a. recognizing Indian tribal sovereignty

Indian Power

1. Indians start lobbying



a. especially with the uprising of casinos!



b. largest source of campaign contributions in CA

Congressional Response - Statutes (p.221) 
. Indian Self-Determination Act



a. easier for tribes to enter into self-government compact with fed. gov’t.

Indian Law 02/15/06

Aristotle – “If you want equality, you must treats equals unequal.”

Morton v. Mancari (1974)

Related to political sovereignty and Congress’ plenary power to look over and help the Indians.

Anaya – International Law Post World War II

A. Previous Chapters


1. Natural law, 


2. State-based positivist natural law, where Indians and individuals left out



a. only foreign nations considered.

B. Current State of International Law; Post WWII


1. International Recognition of Human Rights



a. esp. in indigenous peoples.


2. Manifested in creation of United Nations (1945)

a. purpose of UN – groups could be recognized and promote human rights and peace

b. charter recognizes purposes of equality, human rights protection, expanding members of club of sovereign nations

Quote: “Almost all nations obey almost all international law almost all the time”

It is in states’ interests to get along with each other – economics, etc.

Creation of customary international law. 







a. as opposed to treaty law

b. Definition: empirical look at actual practice and behavior of nation-states.

More participants has changed customary international law





a. more UN agencies





b. changing norms

Pulling against this movement



a. State sovereignty




1. United States rarely follows international law

a. Reference by USSC to International Law in court case outraged the conservative population of this country.

b. House created bill preventing funding if references made to international law.

Important Documents on Indigenous Peoples Rights

a. ILO Convention 169 – Protection of Int’l Indig. Peoples Rights


1. International Labor Organization



a. predated UN, created under League of Nations



b. to protect workers – no exploitation, fair wages


2. Brought into UN with own members



a. less than a dozen members


3. Issue: Indians were exploited laborers



a. main Indian protecting agency in the world.


4. Set norms and used as the minimum

a. part of customary international law and considered legitimate even by non-members

UN Draft Declaration of Indigeuous Peoples Rights

c. OAS Declaration of Indigenous Peoples Rights



d. Declarations in Appendix 




1. Indigenous Peoples should be recognized as nations.




2. Treaties made with Indigenous Peoples shall not be abrogated 

unilaterally

3. No state shall assert claim exercise jx. over indigoes groups unless part of treaty or consent 




4. Can’t claim right to territory by discovery or other methods



e. Other Draft Declaration 

1. right to self-determination and freely purpose economic, religious, cultural development. 

2. discovery and conquest based on terra nullius are not legitimates bses for claiming territory of land

3. Indigenous peoples not subject to draft (p.500)

5. Such documents scare nations that indigenous peoples will cede from nation-state and form their own country.


a. none of this has been ratified by nations, but this is the basis for these rights.

2/22/06
United Nations Conference on Indigenous Peoples (in class); Sovereignty


1. United States 



a. oppose broad notion of sovereignty for indigenous persons rights

b. UN Study estimated that there are 4000 groups that qualify under ILO 169 as indigenous peoples


1. impractical

c. state-based notion of international law

d. Major Documents


1. ILO 169


2. OAS _____________


3. United Nations Draft Declaration on the Rights of Indigenous Peoples



e. Arguments:




1. US – 4000 groups should be awarded sovereignty 





a. UN Draft Declaration






1. Article I – 






2. 

Do indigenous peoples have the full right to rights as full self-determination and sovereignty?


1. US – NO, only 10 signatories to ILO

2. Customary international law – majority of countries do not accept this notion




2. Indigenous Nations



a. absolutist insistence on full sovereignty for indigenous persons



b. strong demands about nation-hood




1. full secession and independent nation



c. Indigeous Peoples




1. entitled under Draft Declaration to independence





a. free sovereignty 





b. basic notions of human rights






1. self-determination 





c. Used to overthrow colonial masters




2. guardianship doctrine





a. wrong and anachronistic





b. never realizes in true goals





c. marginalizes peoples

a. need control of own econ resources

1. IP never given any full control over resources


3. Moderate Groups – Compromise Seekers



a. 300 million individuals spread over 4000 peoples



b. appreciate the concerns and perspectives of both sides 

Finding a workable approach b/t the two groups




1. both sides put forth strong arguments in favor of their positions however neither approach is sufficient in our current system of international law.

Self-Determination misconception of definition 

b. doesn’t nec. mean secession as own nation.

a. purely a remedy in one context 

b. country can accept the notion of ind. persons as self-determined peoples.

c. delegates will further discuss 

c. decolonization example 

Feasibility of statehood 



a. European example.




1. doesn’t work everywhere




2. europeans all share a similar “way of life”

However, the notion of guardianship as used by delegates incl. the US doesn’t work either for the exact reasons indicated.

02/27/06

I. Indian Sovereignty 

A. Relationship of Indian Sovereignty and Congress’ Plenary Power


1. Williams – Plenary power doctrine is rooted in imperialism, colonialism and racism.



a. It is fundamentally inconsistent with any notion of sovereignty



b. 


2. Robert Laurence  - We can live with the plenary power



a. plenary does not mean absolute, but wide or broad



b. not a problem as long as tribal sovereignty is recognized 



c. has faith in the ability of Congress to exercise it with a delicate touch.



d. “the actual state of things” – Marshall’s opinion in Worcester v. GA


e. There is no other choice.




1. pragmatic approach

3. Problems/roots of plenary power doctrine



a. Plenary power of Congress is a construct of the Marshall Court




1. plenary means “full”




2. interpreted to give widespread power





a. early on, Court simply refused to check Congress’ free reign






1. ex: Sandoval (p.160)

3. BUT, there is also the notion that plenary power to be used to protect the Indians.



b. Also, Indian Commerce Clause


4. William’s Second Article



a. You must fight the ASOT.




1. that is the history of social change

Tribal Governments as Independent Sovereigns


1. Talton v. Mayes (1896)



a. FACTS: One Cherokee murdered another in Cherokee territory.  



b. ∆ claims that federal court case was no good b/c grand jury was incomplete.

c. COURT: Cherokee power existed before the founding of the Constitution, so Cherokee had inherent self-government power.

1. Such tribal sovereign power is not affected by the dominant society’s general laws unless Congress expressly limited those powers.

a. “ all such rights are subject to the supreme legislative authority of the United States.”

2. Cherokee local power is not federal power and doesn’t spring from the Constitution 


a. don’t need constitutional basis for Indian rights to sovereignty

d. BUT, following this decision – Congress passed Curtis Act , abolishing the tribal courts.

2. Indians tribes only subject to Indian Commerce Clause and Marshall’s doctrine about being dependent domestic partners (Congress with plenary power).


a. Bill of Rights doesn’t apply to Indians

03.01.06
Kiowa Tribe v Manufacturing Technologies,
i) Indian tribes are quasi-sovereign nations and as sovereign nations they cannot be sued

(1) Federal gov’t can be sued through a waiver of sovereign immunity

(2) Sovereign immunity is an ancient doctrine that has very little justification in the modern world and has been limited in recent years

(3) Congress has the ability to strip Indian tribes from sovereign immunity if they choose to do so

b) Modern business deals with Indian tribes should include terms dealing with a waiver of sovereign immunity to provide some protection

2) What is a tribe and who is an Indian?

a) ILO 169, Article 1

i) Convention applies to

(1) Tribal peoples in independent countries whose social, cultural and economic conditions distinguish them from other sections of the national community, and whose status is regulated wholly or partially by their own customs or traditions or by special laws or regulations

(2) Peoples in independent countries who are regarded as indigenous on account of their descent from the populations which inhabited the country, or a geographical region to which the country belongs, at the time of conquest or colonization or the establishment of present state boundaries and who, irrespective of their legal status, retain some or all of their own social, economic, cultural and political institutions

b) Draft UN Declaration, articles 9 and 32

i) Article 9 – Indigenous peoples and individuals have the right to belong to an indigenous community or nation, in accordance with traditions and customs of the community or nation concerned

ii) Article 32 – IP have the collective right to determine their own citizenship in accordance with their customs and traditions.

c) OAS article XVIII

i) Indigenous peoples have the right to the legal recognition of their varied and specific forms and modalities of heir control, ownership, use and enjoyment of territories and property

d) US approach

i) BIA and federal gov’t regulations for recognition of Indian tribes on pg 313

(1) This is the principle way of achieving recognition as an Indian tribe

(a) Can also have a bill passed in Congress that recognizes the Indian tribe

ii) Not consistent with Draft UN Declaration for determination of an indigenous peoples, but closer to OAS and ILO articles

(1) US approach looks more to external sources for recognition

(2) Fundamental policy question – should any group be able to self-identify as a tribe, or should there be external criteria?

(a) For self-identity – sovereignty, cultural relativism

(b) For external criteria – recognition criteria is only set up for when a group comes to our sovereign nation and asks for something

(i) Same criteria that US takes when dealing with every other sovereign nation – must be shown as to whether a sovereign nation truly exists

(3) Gov’t regulations stem from the Stillaguamish Tribe v Kleppe case and the Mashpee Tribe v New Seabury Corp case

(a) Self-identification coupled with external recognition (gov’t treaties, academic recognition, historical record)

(b) Extension of case law into a statutory BIA recognition process

(i) Can have a tribe recognized outside of the BIA process to assert the rights of an old treaty (water rights, access to lands, etc)

03/13/06

Trinkets and Beads

Huaorani – Indian tribe in Ecuador.  

Battle b/t Amazon tribe and huge international oil company

Battles
Missionaries then oil companies

those advocates claim that missionaries bring good things – health


( only thing is that this culture has been continuing unharmed for 1000s of years

03/15/06

Case of Mary and Carrie Dann v. US (2002) 



a. 1962 – Shoshone land losts to Indians by white settlers




1. 15 cents per acre (1872 value) 



b. Inter-American Commission on Human Rights




1. set up under OAS




2. you bring a complaint to commission and it rules





a. commission gives report




3. Commission: procedural flaws – 





a. no independent review; extinguishment not litigated





b. Article 2 Am. Declaration of Rights and Duties of Man violated 






1. like UN Decl. on Human Rights






2. issued by OAS





c. human rights principles

1. norms of international human rights law applicable to native Americans.






2. customary int’l law




4. no enforcement mechanism – 





a. usually, habit, shame enforces






1. does shame effect behavior? yes. generally




5. Following this they were favored by UN Commission on Human Rights



c. How do you spread int’l norms to the US?




1. tactically smart?

03/27/06
Land Rights in International Law - Anaya


1. What are the roots of International law claims?


2.  Movie – Trinkets and Beads 



a. ILO 169 Art 13-19




1. What would help out those Indians?





a. Article 14(2) 





b. Article 16 – no consent by proper authority





c. Article 15 – entitled to compensation




2. What doesn’t help?

a. Article 15 – “participate” doesn’t really give control over decision-making (limited involvement, not control)

b. Can’t make the argument under ILO that they have aboriginal title to land and resources b/c they pre-dated state-creation


1. most contentious issue – right to secede from state

UN Draft Declaration Art 7(b), 26-31

OAS Declaration Article 18
Who owns the land and what can they do with it? What is Indian Country?


1. what must you show?



a. §1151 – p.458 




1. reservation; OR 




2. dependent Indian community; OR





a. p. 474 – several factors to determine




3.  all Indian allotments which have not been extinguished


2. What is the reservation?



a. boundaries have changed over time, and may have been diminished.




1. The question is when?



b. Solem v. Bartlett (1984)




1. tri-factor test





a. language of Congressional Act





b. unconditional commitment from Congress





c. contemporary historical context 

Benson doesn’t dig on the factors 

********Public law 280 and specific congressional enactments LOOK HERE!!!

a. PL 280 – passed during 1950s during Assimilation Period to give criminal law jx. to states (incl. CA)


1. otherwise, federal criminal law
Oliphant v. Suquamish Indian Tribe (1978)
a. FACTS: non-Indian living on reservation picked up for criminal misdemeanor. Tribe claims crim. jx and ∆ challenges.

b. USSC: Court holds that it is assumed there is no criminal jx and looks at historical perspective


1. Tribe says it is an inherent part of sovereignty



a. NO


2. Court uses Crow Dog against its original holding (severely edited)



a. Its not ∆’s culture so you can’t try him

1. BUT, Crow Dog is about the fed. gov’t taking advantage of a weaker party. Passage of sympathy for the underdog. Don’t impose alien system on them


a. This is not the kinds of ∆s here.

Duro v. Reina (1990)



a. FACTS: Criminal jurisdiction for Tribal Courts over non-member Indian



b. USSC: No tribal authority over non-member Indians

3. BUT, Duro was overridden by Congress – Affirming the power of tribes to exercise crim. jurisdiction within their reservations over all Indians.


a. aka “Duro Fix”

1. “the inherent power of Indian tribes, hereby recognized and affirmed, to exercise crim. jurisdiction over all Indians , including nonmembers.” “In each tribe [is] the “inherent” tribal power to prosecute nonmember Indians or misdemeanors” 




a. Note: not granted or delegated

United States v. Lara (2004)

a. FACTS: Lara is charged with crime and charged in tribal court. He is found guilty.  Then the federal gov’t comes and asserts jx. over Lara. Lara claims double jeoprady

b. USSC: No – there is dual sovereignty.  Indian tribe has inherent sovereignty.  Court looks to the plenary power of the Congress.  

1. Weird that Congress used words “inherent power”


a. Is the case pro-Indian or not?

1. pro-Indian: The statute was based on inherent Indian power. Also, the decision overturns an disliked case (Duro)

2. not pro-Indian: The case is based on Congress’ plenary power – It basically gives Congress unlimited power over Indian affairs. 

c. DISSENT (Souter and Scalia): Congress doesn’t interpret the Constitution- it is up to the court.  And we decided that tribes are dom. dependent nations without criminal jurisdiction based on judicial common law.

d. CONCURRENCE (Thomas): There is a great contradiction.  There are two notions of sovereignty going on here.  

Implied Limitations on Tribal Civil Regulatory Jurisdiction


1. Montana v. United States (1981)

a. FACTS: Non-Indians land living on reservation on private land.  Tribe says no duck-hunting or fishing

b. ISSUE: Can Tribe regulate non-Indian activities on private land within reservation

c. USSC: Indians sovereignty doesn’t go that far. Indians tribes retain inherent power over some things (tax, license, regulate non-member Indians, civil authority over non-Indian when there is a threat on political or economic integrity of tribe or health and welfare)

1. No authority here b/c Indians are buffalo-eaters not duck eaters so no effect on tribes economic integrity or health and welfare.

2. Allotment further diminished authority of tribe on land sold-off.

U’wa Indians 

A. Movie –activist effort against Occidental Oil to prevent Occidental from drilling


1. Occidental eventually left Columbia b/c of citizen pressure.


2. Notes:



a. belief that their land is sacred; law of nature
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Taxation and Regulation 

A. Tribal Authority to tax and regulate in Indian Country


1. Merrion v. Jicalla Apache Tribe (1982)



a. FACTS: Tribe imposing severance tax on oil and gas 



b. ISSUE: May tribe impose this tax?



c. RESULT: YES! Tribes can tax

d. THEORY: Court uses inherent sovereignty theory.  Because Tribes are sovereign, they can tax.


2. Brendale (1989)

a. FACTS: Country had its own zoning and Tribe has its zoning b/c it’s on the reservation

b. USSC: Tribe may not zone …

c. THEORY: Tribe does not have inherent sovereignty over this parcel of land.


1. Court cites to Montana


2. 2 exceptions

a. if land within res. would have an effect on the Indians key way of life (political, economic, social life)


1. Court: not met here



a. Benson disagrees

b. if there is a consensual relationship, then follow this deal.




3. Does it come down to Indians taxing Indians or non-Indians?




4. What about geographic controls on Indians.

Williams and Lee (p. 416)

a. FACTS: Non-indian general store owner on res.  Indian customer didn’t pay.  Owner takes Indians to state court. 

b. RESULT: Owner may not sue Indians in state court.   State has no jx over commercial sales on reservation, even for non-Indian owner.

c. THEORY: Federal preemption – Disputes b/t Indians and owner on res can not be settled in state court.  must be in federal court.

Warren Trading Post (561)



a. FACTS: Transaction tax. Non-indian owned trading post on reservation 



b. COURT: They were preempted. State can not tax



c. THEORY: Federal preemption through labeling area “Indian Country”




1. How to preempt:





a. must show explicit congressional intent to preempt; or





b. show implied congressional intent through past laws, etc.




2. If federal enactment conflicts with state enactment, federal enactment 



rules.




3. Presumption of preemption.

General Rule – Indian may tax and regulate on the reservation, and the state may not.

*************Washington v. Confederated Tribes of the Colville Indian Reservation (1980)

LOOK HERE!!!



a. FACTS: Non-Indians living off reservation buying cigarettes on reservation 



b. RESULT:  NO! Indians are not exempt from state tax on cigarettes


c. THEORY:   Sovereignty, Preemption, but really Balances the Interests




1. White is unsympathetic to Indians marketing this exemption





a. vice argument by court





b. Underlying notion: Indians were marketing a tax break

Cabazon Tribe Case

a. FACTS: Indian Casino build on res. land. operated by Indians and state tried to impose a tax.



b. USSC: CA can not tax.


8. Gila River INdian Community

a. FACTS: Ticket tax on concert venue on res. for non-Indians. Financed by non-Indian owner.



b. RESULT: This is ok.

Atkinson Trading Co  (577)



a. FACTS: taxing non-INdian owned hotel on non-Indian fee land on reservation



b. COURT: Tribe can NOT tax 




1. cited Montana Case

White Mountain Apache Tribe v. Bracker (1980)



a. FACTS: AZ wanted to impose two taxes on logging company

b. RESULT: Non-Indian owned company working or tribe on res. is exempt from tax.

c. THEORY:  Preemption with backdrop of sovereignty. Also, Balancing of the Interests (benefits and burdens of operation and tax)

 


1. State claimed trucks were using state highways.

a. not quite true. It was fed. gov’t picking up bill – most driving was on res.

ISSUE: What framework justifies these differing results?

Different approaches: sovereignty, preemption, blend (fed. preemption with sovereignty), balancing of the interests, Indians regulating non-Indians v. Indians (doesn’t always work – Merrion), legal realism (who is writing the opinion)

Reservation Economic Development

04/10/06

A. Look at Anaya Provisions


1. Strong statements seeming to give everything that indigenous peoples could want.



a. duty to have people involved in projects and management 



b. etc.

Keys to Successful Economic Development 


1. Cornell Article



a. Key to economic development is sovereignty



b. Economists say that you need to run your own show




1. decisions must be made by yourself





a. incentive to make good decisions

2. Federal Gov’t has no incentive to improve Indian econ. devel. because they don’t pay they price when they f-up.



c. separation of politics and business (707)

1. Benson doesn’t particularly like that he wants to have business corporations running economy, not tribal government.

041706

Indian Gaming


a. Public Law 280’s Regulatory-Prohibitory Distinction



1. CA v. Cabazon Band of Mission Indians (1987)




a. FACTS: 




b. CA has jx over crim. and civil jx over Indian country b/c of PL 280.





1. In most states, Indians have soverignty




c. Indians won b/c of applicability of PL 280





1. if law is crim-prohib – 280 applies and state can ban activity





2. if law is regulatory – 280 doesn’t apply.




d. COURT: This is a regulatory law, so 280 doesn’t apply.



2. What about prostitution on the reservation?

a. there is a penal code prohibition in CA against prostitution so it is criminal and 280 applies.


1. maybe in NV

041906  

I. Indian Gaming

A. CA v. Cabazon Band of Mission Indians (1987)– CA Indians had the right to engage in gaming b/c even though the state’s crim. jx applies to Indian res. under PL 280, Ca never made gambling in general a crime. This is a regulatory statute, not a criminal one. State has no jx. over regulation of conduct on reservation.


1. Comports with rule that states have no jurisdiction over regulations on Indian land.



a. CA can NOT prohibit smoking on casinos




1. health and safety regulation



b. What about polygamy, nude dancing, tattoo parlors?





1. note: prostitution is not permitted in CA.





a. so it could be outlawed on CA Indian Tribes.






1. criminal scheme, not reg. scheme


2. What about non-PL 280 States (44 states with no crim. jx over Indian Law)?



a. Depends on whether there is a federal law over that issue.



b. Assimilative Crimes Act (486)




1. fed gov’t can prosecute all crimes and penalties same as state when the 




such a state has a law against it.


3. What about same-sex marriages on Indian law?



a. there are rules about marriage and divorce analogy




1. There is case law saying states muct give FFC to Indian marriages

Indian Religion and Culture


1. What do they have a right do these have their religious traditions?



a. Anaya




1. Broad language in all documents that is very protective

a. OAS 335 – Art X – right to freedom of religion, spiritual practice.


1. measure to make sure burial sites are preserved.


2. protect symbols and practices 





b. UN Decl





c. ILO Conv. 169




2. But, these are regulatory or litigated

. Protection of American Indian Sacred Lands



a. Lyng v. Northwest Cemetery Protective Assoc. 




1. FACTS: Effort to protect lands in northern ca.




2. USSC: No interference with religious practices here.

a. more about property rights – federal land: All gov’t operations on it could come to a standstill is Indians claim right to religious practices




3. Traditional test to protect religious practices from gov’t intrusion 




for Free Exercise Clause is:

a. Strict Scrutiny – Gov’t needs compelling interests and must regulate in least restrictive manner possible 

4. Indians claimed: Roads would destroy religious practices, but practice involved peace and quiet

*******NOTE: The Coca is NOT a traditional religious practice of CA Indians!!!!!!

Protection of American Indian Religious Practices and Beliefs



a. Employment Division, Dept. of HR of Oregon v. Smith (1990)




1. 




2. USSC: Scalia abandoned SS in these Free Exercise cases





a. balancing instead

b. If its an Indian claim based on spirituality, then it is not likely to prevail – if it’s an Indian claim such as smoking of peyote that violates state criminal law, then it is not going to prevail

Congress came in after decision and passed AIRFA (free peyote provison)

1. AIRFA – policy of US to protect and preserve inherent rights . . . of traditional religions. 

a. O’Connor – not enforceable, only a resolution and doesn’t care weight in land use case.



e. Executive Branch instilled agency policies to protect lands.




1. Land from Lyng designated as a specially protected area.



f. Peyote smoking – Smith: not a matter of 1st Amd. protection

Gonzales v. O Centro Espirita Beneficente Uniao Do Vegetal





a. hallucinogenic tea





b. P claimed right under RFRA to use it.

c. USSC (Roberts): Federal customs agent had no right to do this b/c must apply SS


a. compelling gov’t interest – health and safety



1. this is a small religious use


b. analogized to peyote 

Indian Law 042406

Anaya Book on International Law

A. Overarching Questions

1. Is international law law?



a. Benson – YES. operates generically the same a domestic law operates.




1. influential in this country and around the world

2. Prof. Henckin – “almost all countries obey all international law almost all the times”


a. some nations cede sovereignty to international law in order to:

1. all nations have need for cooperating amicably and efficiently

2. example: pragmatic need for business relations, global security, international adopting of babies, communications/satellites, environmental agreements, law of the seas, Antarctica, Moon



b. There are exceptions (at times)



c. Less questioning/skepticism of international law in Europe


2. Is international law enforceable?

a. Despite the fact that there is no enforcement machinery. that is not to say it is unenforceable.  There is no strict enforcement mechanism for domestic law either.

b. Enforced through (1) cultural habit of compliance, (2) cooperation of gov’t officials from all branches


1. not so much cultural habit in US.


2. sometimes no cooperation of officials, either (GWB)

B. Duty of States to Implement International Norms


1. How they implement international laws (based on branches)



a. Executive Branch




1. Can produce Executive Orders – law binding on executive agencies

a. ex: Clinton – work directly with tribal gov’ts and gov’t speak with tribal govt’s before taking action affecting tribal trust resources.

1. implicitly recognizes precepts of indigenous self-determination.

2. No reference to international law, but on path to conformity with international law.




2. legal rights to enforcement of executive orders.

3. Executive branch has discretion to go beyond laws of Congress (as long as not unconstitutional or illegal)

b. Legislative Action


1. Congress can write statutes

a. ex: NAGRPA – path towards international norms for indigenous cultural integrity



c. Judiciary




1. Question whether customary int’l law is part of US common law





a. conservative scholars: no part of federal law

b. BUT, examples of use of customary int’l law in federal and state court decisions

1. ex: Doe v. Unocal Gas Co. (Alien Tort Claim – torts that violate international law)

2. Texaco (Alien Tort Claim – torts that violate international law)
C. Norm Implementations and International Procedures


1. International Monitoring Procedures



a. Creations of Forums/Agencies on Indigenous Populations

1. UN Permanent Forum (2002) – to advise recommendation on indigenous issues, promote awareness.

a. created after 1993 World Conference on Human Rights and UN Resolution


1. Under Economic and Social Council

b. 16 members – 8 are independent experts, 8 are leaders of indigenous groups appointed by body itself

2. Working Group: complementary system as oversight mechanism for interests of indigenous people.

a. receives oral and written reports from gov’ts, NGOs, indigo. peoples’ representatives.

b. How does this group differ from other NGOS (Amnesty)?


1. sanction of UN (imprimatur of UN)

2. members of UN are tacitly responsible for following UN directives

3. UN Standards are universally agreed to.




3. Commission on Human Rights 

a. More-focused concern on human rights violations, with a particular group focusing on indigenous peoples  

b. recent changes to commission


1. states with HR violations can’t have seats


a. United States (pulled out before rejected)


2. decreased number to 40+

c. issue reports

d. annual sessions 

e. special rapporteurs go to specific countries to report on violations in countries.


1. ex: Guantanamo Base prison camp




4. ILO Convention Compliance Monitoring 

a. only states that have signed up to 169 are bound to this agreement 


1. ILO is a separate treaty.

b. there is also ILO 107 – which has more members but uses old thinking (assimilation, termination) It is used as a mechanism to promote 169 (and avoiding bad parts)

c. committee of experts to receive gov’t reports

1. mandatory reporting by signatories.




5. Human Rights Committee

a. Not within UN structure but set up through treaty: Int’l Covenant on Civil and Political Rights


1. there are member nations (incl. US)

b. report, review, comments




6. CERD (committee on elimination of racial discrimination)

a. based on separate treaty 

b. mandatory reports from signatory countries, comments, publication




7. OAS 





a. IACHR – Inter-American Commission on Human Rights






1. country reports






2. petitioned by indigenous groups to investigate

3. no mandatory reporting by members but incumbent on committee to initiate investigations.

a. IACourtHR

1. court is a judicial body in Costa Rica and only nation members of OAS can bring cases here OR the IACHR can bring complaints if country fails to comply.


a. need jurisdiction of court.

D. International Complain Procedures

1. Issue: whether particular person or group or organization can bring a complaint to the particular group or commission.


a. ex: ILO – can’t file individual complaints but can piggy-back on a labor union.


b. UN HRCommittee – Optional protocol allows individual complaints


c. IACHR – individuals can file complaints under OAS 



1. ex: Mary Dann and Shoshone Indians

Who is writing the opinion?





1. Anti-Indian: Rehnquist, Thomas, White





2. Pro-Indian


Black, Marshall





 - Legal Realism - 





state crim. law doesn’t apply to Indian reservations unless PL 280 in effect





But, still Fed. Assimilative Crimes Act
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