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I. VENUE AND TRANSFER:
Preliminary Considerations: Procedural elements needed for a successful lawsuit

1. Personal Jurisdiction: Power of Court over ∆
2. Subject Matter Jurisdiction: Power of Court over the case

3. Venue: The courthouse within the state where you file a lawsuit.
A.  Venue: refers to the geographic location of the court in which the lawsuit is filed.  
1. Transitory action- Nature of the underlying claim does not lock the controversy to a specific venue.



a) Bulk of all civil actions.  
2.  Local action- A proceeding that directly affects the ownership or possession of real property.  

a) May only be filed in the locality in which the real property is situated.

b) Not all real property cases are local (ex: damages to real property are not)


c) Whether local or not depends on law of jurisdiction
B. Venue in State Courts

1. Each state possesses unlimited latitude in developing rules of venue.

2. Factors for determining venue are generally consistent b/t states
a) Where the cause of action arose or where substantial events giving rise to it occurred; place in which K was formed


b) Where the property in question is located


c) Where the ∆ resides or is doing business



d) where the seat of government is located (in suits against the government)
C. Venue in Federal Courts
38 U.S.C. §1391 Venue Generally
(a) A civil action wherein jurisdiction is founded only on diversity of citizenship may, except as otherwise provided by law, be brought only in: 
(1) A judicial district where any defendant resides, if all defendants reside in the same state, (2) A judicial district in which a substantial part of the events (SPOE) or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated, (3) a judicial district in which any ∆ is subject to personal jurisdiction at the time the action is commenced, if there is no district in which the action may otherwise be brought.
38 U.S.C. §1391 Venue Generally

(b) A civil action wherein jurisdiction is not founded solely on diversity of citizenship may, except as otherwise provided by law, be brought only in: 

(1) A judicial district where any defendant resides, if all defendants reside in the same state, (2) A judicial district in which a substantial part of the events (SPOE) or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated, (3) a judicial district in which any ∆ may be found, if there is no district in which the action may otherwise be brought.


A. First of Michigan Corp. v. Bramlet:  ∆ filed an arbitration claim in FL against 1st Michigan. 1st Michigan filed a claim against Bramlet in E. Dt. of MI to dismiss arb. claim. ∆ filed MTD for improper venue. DC judge granted MTD based on “most substantial event,” HELD,: MTD Reversed. 1st Michigan filed correctly under §1391(a)(2).  DC judge applied wrong law.
B. Improper venue claim (§1391(a)(1),(2) and §1391(b)(1),(2)):
1. Ways to bring up an improper venue claim: 

a) As a MTD under FRCP 12(b)(3)



b) As an affirmative defense in ∆’s answer.



c) If ∆ fails to raise the objection in timely fashion, right is waived. 

2. A court will not generally raise a venue objection on its own motion.

3. If raised in a timely fashion, P has the burden to establish venue is proper.

  
4. Venue must be satisfied for all original parties and claims.


a)  If using §1391(a)(2) or (b)(2), the substantiality requirement must be satisfied 



for all claims with respect to the venue district
5. Note: Use §1391(a) when there is only diversity jurisdiction.  If there is both diversity and federal question jurisdiction, use §1391(b)

C. Fall-back Clauses: §1391(a)(3) and (b)(3)
1. Only resort to this clause if other clauses are unavailable

2. Generally provides a federal forum for cases where substantially all of the events giving rise to the claim occurred outside the country.
3. Both sections require that court have personal jurisdiction over any one of the defendants in order for venue to be proper.

4. Note: It must be at the time the action was commenced.  

a) §1391(a)(3): This means P-Jx is not satisfied by serving a ∆ after filing the claim. 



b) §1391(b)(3): No textual limitation:  Attorney must argue for interpretation.
D. Other Federal Venue Clauses:
1. §1391(c): “A ∆ that is a corporation shall be deemed to reside in any judicial district in which it is subject to personal jurisdiction at the time the action is commenced.”



a) single dt. states: corp.’s contacts must satisfy DP standards of Sp-Jx or Gen-Jx
b) multiple dt. states: ∆ resides in any dt. where its contacts would be sufficient to subject it to P-Jx if that district were a separate state.
c) An unincorporated entity’s residence, i.e. partnership, is determined in the same manner as a corporation 


2. §1391(d): “An alien may be sued in any district”


a) ex: P - Guatamala v. ∆ - Guatamala, based on fed. stat. in Dt. of MA

subject matter: Federal question

§1391(d): “an alien may be sued in any district” VENUE IS PROPER!


b) You still need P-Jx, and SM-Jx.

c) This rule applies to alien corporations

d) If an alien is sued with a citizen, venue will be proper wherever it would have been proper had the alien not been a party to the suit.

E. Removal and Venue: If a state case is properly removed under §1441 to federal court, venue is automatically satisfied. (p.402)
F. Transfer of Venue in Federal Court: 

Transfer of Venue Clauses:
§1404(a): For the convenience of parties and witnesses, in the interest of justice, a dt. ct. may transfer any civil action to any other district or division where it might have been brought.

§1406(a): The dt. ct. of a district in which is filed a case laying venue in the wrong division or district shall dismiss, of if it be in the interest of justice, transfer such cae to any district in which it could have been brought
1. Smith v. Colonial Penn Insurance Co: ∆ motioned to transfer venue. ∆ must convince court it will be tremendously inconvenient to himself, witnesses, access to evidence, etc. Still, the court does NOT have to transfer (it may). HELD: transfer denied! It is not very inconvenient. Under §1404(a)- if motion to transfer is denied, then the venue remains (NOT dismissed).

2. ∆ has burden of proof to demonstrate why DC should transfer the action.

3. Factors court will look at: 



a) the availability and convenience of witnesses and parties



b) location of counsel



c) location of books and records


d) cost of obtaining attendance of witnesses and other trial expenses



e) the place of the alleged wrong



f) the possibility of delay and prejudice if transfer is granted


g) plaintiff’s choice of forum, which is generally entitled to great deference

4. Under §1406(a): The triggering factor for dismissal or transfer: venue is wrong in the first place.  
5. A transfer will NOT be permitted unless venue and personal jurisdiction could have been satisfied in the transferee district at the time the suit was commenced.
6. If a transfer is made under §1404(a), then the federal court sitting in the transferee district must apply state substantive law of the transferor state.
a) Note: If the originating court lacks personal jurisdiction, Van Dusen Rule does not apply. 

7. If a transfer is made under §1406(a), then the federal court sitting in the transferee district will follow the state substantive law of the transferee court.
8. The Van Dusen rule, see above, does NOT apply in federal question cases.  The federal court sitting in the transferee district will apply the federal law of the transferee court
II. ERIE DOCTRINE

A. PROCEDURAL V. SUBSTANTIVE LAW (STATE LAW IN STATE COURT)


1. Use the forum’s procedural law, but not necessarily forum’s substantive law


a) If negligence, usually apply law where the tort occurred



b) Often in K disputes, use law expressed in Choice of Law clause 


B. PROCEDURAL V. SUBSTANTIVE LAW (ST LAW CLAIM IN FED COURT)

1.  Use federal court’s procedural law and state’s substantive law
2. Erie RR v. Tompkin (19XX): PA citizen near tracks of NY RR hit by debris from passing train.  Sues in fed. ct based on div. PA law favored ∆, but fed. law favored P.  P sued in NYDC b/c not deferential to PA law (like PADC). JUDG/P. Appeal. USSC: JUDG/REV. Swift v. Tyson: too narrow, didn’t create uniformity, and unfair to non-citizens in div. suit (forum shopping).  Now RDA will cover and include common law. Fed ct. must apply st. law of state in which it sits. Creates vertical uniformity.


(a.) Drawback- NO horizontal uniformity b/c fed. courts b/c state law different.


(b.) Fed. courts apply fed. proc. law but MUST apply state substantive law
C. TRACK ONE ANALYSIS: Conflict between federal procedural statute and state law
D. TRACK TWO ANALYSIS: Conflict between federal RULE of CP and state law
E. TRACK THREE ANALYSIS: 

III. PLEADING: The written document that asserts a claim, defense, or denies the legitimacy of a claim or defense. The pleading process is the methodology for bringing claims, defenses, counters before the court. Complaint: case-initiating formal allegation filed by P containing facts, legal issue, and requested relief. Response- Answer or MTD.
1. HISTORY AND DEVELOPMENT OF PLEADING:

(a.) Old writ system led to the development of equity courts.



(1.) Common Law pleading (issues pleading) was the model



(a.) Purpose: Narrow the controversy to a single issue. Formal


(2.) Equity courts provided equitable relief, could NOT change CL.



(b.) Two-court system began to break down and courts merged.




(1.) Common Law pleading often abandoned.




(2.) Field Code (1848): Created code pleading (a.k.a. fact pleading)
(c.) Notice pleading developed to eliminate technicalities of pleading and give other parties notice of contentions of suit.



(1.) FRCP (1938): Rule 8- Adopted form of notice pleading for fed. courts



(2.) Majority of states use notice pleading.

2. PURPOSE OF MODERN PLEADING: To bring the formal allegation of the parties of their prospective complaint and defenses for the judgment of the court.

(a.) To give notice- Tells what each party proposes to prove at trial (claims/def)

(b.) Narrows the issues- Reduce controversies to issues of fact


(c.) Identify baseless claim 


(d.) Set the view of the facts

3. CODE PLEADING: 

(a.) CA Code pleading similar to pleading in federal court.

(1.) FRCP 8: “short and plain statement of the claim” showing that the pleader is entitled to relief.  Nothing mentioned about facts.
(2.) CCCP §425.10: “statement of facts constituting the C/A, in ord. and concise language.” Must give ∆ fair notice of the facts constituting C/A.
 
(b.) Parties to plead ONLY ultimate facts, not evidentiary facts/conclusions of law


(1.) Evidentiary facts- too specific, too detailed. Often unnecessatry

(2.) Conclusions of law- generic statement made ONLY after some rule has been applied to facts
(3.) Examples: 

(a.) B hit A w/ short white club – evidentiary (too specific: short)

(b.) B hit A w/ a club – ultimate fact (no legal concl. but w/ facts)
(c.) B battered A – conclusion of law (states concl. but no facts)

(1.) Note: some states require concl. of law w/ facts

(d.) D libeled B - conclusion of law- no facts)

(e.) D wrote a letter which libeled B - conclusion of law with facts

(f.) D wrote a letter that contains the libelous words “B drinks dandelion wine for breakfast” - ultimate facts (some courts require what was the libelous statement)

(g.) D wrote a letter about B w/ blue ink and a stubbed pen - evidentiary facts (too much information)
(c.) Variance: Defines the scope of allowed relief b/t allegation and proof. P’s allegations are the measure of his right to recovery.  P can NOT recover for a cause not alleged in his pleadings.
(1.) Epstein v. Blumenthal (1932): P hit by a ladder and sued for neg. In claim, P noted specific way hit; claimed ∆ exited store and hit her. At trial, determined that he was entering store when hit her. Held: JUDG/∆. Fatal variance b/t allegation and proof. It’s beyond scope of allowed variance & allows recovery for C/A not alleged.

(a.) P should have tried to amend her compliant

(2.) Variance today- Much more lenient policy

(a.) Variance gen. NOT material unless it misleads others


(b.) Material variances can be amended



(1.) FRCP 15(b): Amendments to conform to evid.

(c.) Material variances “cured” by failure of ∆ to object to it



(d.) Pleading specifically: 
(1.) Bockrath v. Aldrich Chem. Co (1999-CA): P alleges injury from exposure to toxins at work and claims every theory (neg, S/L, etc.).  Judg/∆. Claim was too global. Must be specific as to ∆s, chemicals and causation. Pleading with particularity required when facts of neg. and injury do NOT give rise to inference of causation.  Explain how the conduct caused or contributed to the injury. P can also use Doe ∆s. Held: Reversed and remanded for P to apply Substantial Factor Test in allegation. 3 chances to amend.
(2.) Substantial Factor Standard- For products liability, P must claim defective products were a substantial factor in causing injury


(a.) Use reasonable medical probability based on med. test.


(b.) Allows ∆s notice of claim & time to prepare a defense.


(1.) Need to know ∆s, acts committed, causation


(c.) Prevents prospecting Ps who sue ∆s on speculation



(1.) BUT, sometimes legit Ps don’t know all facts



(2.) Prospecting attys. can be sanctioned.

(3.) Soup Analogy: 





(a.) The base of the soup: legal conclusion

(b.) But if you only have base- the soup is too thin

(c.) Soup needs vegetables (facts)

(d.) But if you have too many vegetables- it is too thick

4. NOTICE PLEADING AND FED. RULES OF CIV. PRO.
(a.) Requirement: General description of the underlying incident, but still need to state a claim. More simplified than fact pleading.

(1.) who, when , what happened, legal conclusion, damages.

(2.) Most states have adopted notice pleading standards

(3.) Allows ∆ to have reasonable notice of Ps case
(4.) In federal court, P must always allege jurisdiction 

(b.) Dioguardi v. Durning (1944): P wrote complaint by himself. Facts difficult to understand.  P supposed to pay a duty on goods, he didn’t, ∆ auctioned them off, P put in the highest bid, but he didn’t win. P sues ∆. DC- Dismissed, no facts to support C/A. P appeals Held: Judg/Rev. DC used wrong standard. Use FRCP 8(a).  Claim is difficult but possible to figure out. P should use counsel.

(1.) POLICY: Everyone deserves day in court. Judge patient w/ pro pers.
(c.) Remedies for Complaints failing to met FRCP 8(a) requirements:


(1.) Opposing party may MTD for failure to conform to rule 8(a)


(a.) If so, usu. chance to amend complaint under FRCP 15(a).

(2.) If vague or ambiguous, opposing party can move for a “more definite statement” under Rule 12(e).


(d.) FRCP 12: 
Options for failure to comply with FRCP 8(a)


(1.) FRCP 12(b)(6): MTD for failure to state a claim



(2.) FRCP 12(e): Motion for a “more definite statement” (see above)



(a.) P usu. given chance to amend


(e.) Amendments to Pleading, FRCP 15: 



(1.) Under Rule 15(c), P can amend complaint after the S/L has run if: 



(a.) Original complaint was field before S/L run; AND




(b.) Amendments fall within the relation-back doctrine


(2.) Rule permits relation-back when:



(a) Permitted by law that provides applicable S/L; OR
(b.) When the claim or defense asserted in amended pleading arises out of same set of circumstances giving rise to the initial pleading



(3.) Relation-back NOT allowed when: 



(a.) amended pleading differs substantially from initial pleading

(4.) Hypo: A in accident with B on Feb 15, 2003. A yells at B. S/L for negligence is 1 yr. Filing tolls S/L. A files negligence complaint filed: Jan 12, 2004. On April 1, 2004 A amends complaint and adds slander claim. Allowed? YES. Amendment relates back to the original incident.

(e.) Exceptions to Rule 8:
(1.) Allegations of Fraud or Mistake must be stated with particularity under Rule 9(b). These are dangerous allegations, so need more evidence.
(2.) NO particularity requirement for conditions of the mind

(3.) Some cts require “heightened pleading” for libel, slander, defamation.

(4.) Leatherman v. Tarrant Cty. NICU (1993-USSC): P sued municipality under §1983 for violations of 4th Amendment. DC- Dismissed b/c P didn’t meet “heightened pleading” req. of 5th circuit.  AC- Affirmed. P appeals. ∆ claims req. needed for protection. Held: Reversed. 9(b) does NOT have req. for §1983 claims. Only COngres scan change requirements, not 5th Circuit.
(f.) The Answer: Response to complaint due w/in 20 days. Under Rule 8(b), ∆ must admit or deny the allegations. and raise any affirmative defenses (8(c)). 
(1.) Denial- Occurs when ∆ controverts P’s allegation (“I did NOT do it”)

(a.) “General denial”- only if P denies all allegations, incl. SM-Jx.

(2.) Admission- Occurs when ∆ admits a fact. Summary Judg. used.

(3.) Admission- Occurs when ∆ does NOT respond. Rule 8(d)

(4.) Affirmative Defenses- ∆ has a defense to defeat a legit claim. Rule 8(c)


(a.) Use 12(b)(6) for S/L problems (failure to state a claim)

(5.) Note: Admissions, denials, aff. defenses, CCs are all subj. to Rule 11


(6.) Response not usually required, ONLY when ∆ files a CC.

(7.) Pitfalls: Negative Pregnant- Negative statement implying affirmative
(a.) ex: Paragraph 7 of K: Sum of $15K is a reasonable amount to be allowed to the P as attorney’s fees. ∆’s Answer: ∆ denies the allegations in Paragraph 7. BUT: There is an implied belief that another amount is reasonable ∆ should say $15K is not reasonable, nor is any other amount! Say it specifically

(b.) ex: K term: D denies that P delivered 5000 widgets on April 1

BUT: Sounds affirmative: maybe it was on some other day or doff amount. Right Way- “or any other amount” or “any other date”
(c.) King Vision PPV v. JC Rest: ∆ didn’t admit or deny allegations; he demanded strict proof thereof. Held: If you don’t deny, you admit!  P wins! No amending to teach atty. a lesson.


(8.) Affirmative Defenses: Alleges new facts that will defeat a legit claim



(a.) Must be asserted in the Answer




(1.) Failure to include AD in Answer constitutes waiver




(2.) Some courts allow amendments to cure defects.




(a.) Liberal Amend. policy in fed. courts (Rule 15)




(3.) Some ∆s add in more ADs than needed for protection  


(b.) Rule 12(b) MTD:



(1.) Fed. courts do NOT use demurrers, but MTDs




(2.) 7 different MTDs





(a.) 12(b)(1): MTD for lack of SM-Jx





(b.) 12(b)(2): MTD for lack of P-Jx





(c.) 12(b)(3): MTD for improper venue





(d.) 12(b)(4): MTD for insufficiency of process





(e.) 12(b)(5): MTD for insuff. of service of process





(f.) 12(b)(6): MTD for failure to state a claim

(g.)12(b)(7): MTD for failure to join under Rule 19 
 
(3.) Rule 12(b)(6): MTD for failure to state a valid claim
(a.) Claim may be dismissed if: P can NOT prove any set of facts which would entitle him to relief. 

(b.) Can be brought before and up to trial

(c.) ∆ has Burden of Proof. P is favored.

(d.) Northrop v. Hoffman (1997): P brought fed. claim for IIED for violations of FCRA. ∆ filed 12(b)(6). DC- granted. P appeal. Held: Vacate. P cited the wrong § of FRCA, so P allowed to amend.
(e.) Kirksey v. RJ Reynolds (1999): P sued ofr IIED and wrongful death, but had no legal argument. ∆ filed 12(b)(6) motion. Granted. P appeals. Held: P pleaded only facts. Need legal theory or more facts (connex. to old law) for creating a new claim. P loses right to continue by not responding to MTD.
(f.) Burden of identifying legal theory shifts to P when there is a MTD

(1.) Northrup: P met burden by identifying § of FCRA that would entitle her to relief 
(2.) Kirksey: P failed to identify any legal source to aid her case

(g.) Note: Rule 11(b)(3) allows P to overcome 12(b)(6) w/ proof upon discovery
IV. JOINDER OF CLAIMS AND PARTIES:  Rules of Joinder determine the extent to which litigants may assert additional claims and bring in additional parties to the suit.  
A. THRESHOLD ISSUES: 
 2 Questions to satisfy Joinder Requirements

1. Do the FRCP permit joinder of the claim or party?

2. If yes, is there subject matter jurisdiction over this claim or party?

3. P’s claims must also have proper venue


(a.) §1391(a)(1) or (b)(1)- venue is proper in a district where any ∆ resides if all 
∆s reside in the same state
(b.) §1391(a)(2) or (b)(2)- venue is proper in a district where a substantial part of 

the events or omissions giving rise to the claim occurred.

(c.) pendent venue- venue is proper if the claims arise from a CNOP or are 

otherwise factually related.
B. CLAIMS AND COUNTERCLAIMS:
1. JOINDER OF CLAIMS, RULE 18(a): “A party asserting a claim to relief as an original claim, counterclaim, cross-claim, or 3P claim, may join, either as independent or alternative claims, as many claims, legal, …, as the party has against an opposing party.
(a.) HYPO: Tom goes to Diamond Store and demands money back. F. Fraud physically throws Tom out the store. T is injured. He wants to file a claim and wants to include fraud and battery. May Tom join these claims together? YES!!

They don’t need to arise out of the same transaction or occurrence.


(1.) Note: There must be SM-Jx for all the claims in federal court

(b.) Rationales


(1.) Avoids more than one lawsuit



(2.) Prevents jury confusion- same evidence, etc.



(3.) Prevent prejudice (esp. if guilty on 1st claim)

2. COUNTERCLAIMS, RULE 13(a) and 13(b): A claim that P is liable to ∆ and ∆ seeks relief from P (unlike a defense)
(a.) Rule 13(a) Compulsory Counterclaims: A pleading shall state as a CC any claim which at the time of serving the pleading, the pleader has against his opposing party, if it arises out of the transaction or occurrence that is the SM of the opposing party’s claim…
(1.) RULE: ∆ must bring a compulsory CC. If not, he’s barred from bringing it in a separate lawsuit. This eliminates the need for multiple suits on the same occurrence. Courts don’t want piece-meal litigation.
(2.) HYPO: Tom goes to Diamond Store and demands money back. F. Fraud physically throws Tom out the store. T is injured. T comes back in a punches F in the nose.  F can bring a CC, but he must bring it- compulsory

(3.) Logical Relationship Test:
(b.) Rule 13(b) Permissive Counterclaims: A pleading may state as a CC any claim against an opposing party not arising out of the transaction or occurrence that is the SM of the opposing party’s claim.
(c.) Burlington Northern RR v. Strong (1990): Strong sued RR and recovered $73K.  RR tried to set off judgment. Denied and told to brig it separately.  RR sued Strong in a separate suit. ∆ claims it should be barred b/c it is compulsory.  RR says there is no logical relationship. Summ. Judg/RR. S appeals. Held: Aff. Court uses Logical Relationship Test- Not compulsory. S’s suit arises from 1983 injury.  RR’s suit arises from 1973 contract. Very narrow reading.
(d.) Hart v. Clayton-Parker and Assoc. (1994): Hart sued the collector for abusive practices, using the FDCPA and AZ law.  C-P: counterclaim to collect on the past debt under the credit agreement. H files MTD; argues court lacks SM-Jx over CC. SM-Jx depends if CC is comp. or perm. Held: MTD granted. Ct. uses Logical Relationship Test: Fed and state claim raise diff legal and factual issues.  ∆’s state-law CC NOT logically related to P’s claim and NOT comp. NO SM-Jx  
(1.) Log. Rel. Test- Whether the essential facts of the various claims are so logically connected that all the issues be resolved in one lawsuit. 

(a.) Whether facts nec. to prove claim and CC subst. overlap.

(b.) Use a “But for Test”
(2.) “Different in Kind, Different in Time Test”: Some courts apply this test.

(e.) Rule 13(f): Court may grant leave to file a CC that was omitted “through oversight, inadvertence, or excusable neglect.”  Courts look at GF of ∆, prejudice
C. CROSS-CLAIMS: Claims asserted by a party against a co-party
1. FRCP RULE 13(g): “A pleading may state as a XC any claim by one-party against a co-party arising out of the transaction or occurrence that is the SM either of the original action or of a CC therein.
Cross-claims:

P    v.
 D1

         3PD    XC
  3PD2


XC
OR

       v.    D2

P   v.   D
(a.) Rainbow Management v. Atlantis Submarine (1994): Many previous suits. RMG and ATL were co-∆s. Each XC’d the other. RMG brings a sep. suit v. ATL for damage to its vessel. ATL asserts claim should have been brought as a comp. CCs subj. to Rule 13(a). Motions for Summ. Judg. P says no. Held: Summ. Judg granted. Court agrees with ∆ but adds a stipulation. Rule only applies when orig. XC includes a substantive claim (contrib. & indem.- not subt.). Prevent litigation 

(1.) Note: Once a co-∆ files a XC, then they become opposing parties and must bring any other claim at that point. They should have brought a counterclaim, not a cross claim.
(2.) Court’s Rule: Comp. CC rule only applies when orig. XC includes a substantive claim (here: ATL’s orig. XC contained a Br/K claim)


(3.) Note 5, p. 673
Bs-CA v. A-HI





 






   XC ok under 13(g) b/c they are co-parties





v. RMG-HI
Court has SM-Jx based on §1332.

Is there supplemental jx b/t co-party ∆s? NO diversity or fed. question

§1367(a)

(1.) anchor claim (diversity on original claim) -YES

(2.) CNOP (same accident, expect them to be tried together)- YES

Does 1367(a) cover joinder of additional parties? YES!!

§1367(b)

(1.) Civil action where DC have jx based solely on 1332? YES

(2.) Claim by P v. parties under rule 14, etc.? NO! Claim by a ∆!!

There is supplemental jurisdiction over these claims.

(b.) Harrison v. M.S. Carriers (1999):  3 Ps sue MS. It is removed to fed. ct. based on diversity. Then 2 Ps amend to make 3rd P into ∆. DC: NO! This is to defeat diversity. Ps must XC the 3rd P. Ps appeal. Held: Court rejects Danner (only XC b/t Ps when CC). 2 Ps can only XC 3rd P (under Rule 13(g), but not allowed b/c NO div. and NO supp. jx. (§1367(a)-ok, §1367(b)-not ok: Claim by P against co-party joined under FRCP 20)


(1.) 3rd Circuit- Still use Danner Rule: XC only when ∆ files CC


(2.) Other Jxs- Only require co-parties & same occurrence for XC

(c.) Cross-claims and Rule 18(a):
(1.) Once successful XC under 13(g), 18(a) allows party to join any other claims against opposing party, including unrelated claims. Must be SM-Jx.


(2.) HYPO: GOV
( 
DIANA-NY







(XC for indemn + subst. claims )






(  
FRANCINE-NY
(a.) Is this cross-claim ok? YES, Rule 13(g) allows the common claim. Then D can join unrelated claims (18(g)). SM-Jx? No div. YES for common (indemn) claim, NO for other claims- No CNOP.
D. PERMISSIVE JOINDER OF PARTIES (RULE 20):
1. Joinder under Rule 20

(a.) No need for joint interest in matter. Only requirements:



(1.) Claims involve the same transaction or occurrence




(a.) Use Logical Relationship Test (?)


(2.) There is some question of law or fact that is common to all the claims



(b.) ex: when something occurred, where it occurred.
(b.) Stromberg Metal v. Press Mechanical (1996): Press-3 (∆) was GC, Strom, ComCont (P) were SCs.  P sues ∆ for $ owed on K in fed. ct. for state claim. P’s claim meet amt but ComCont’s doesn’t.  TC: Dismissed CC’s claim. Held: Ps can NOT aggregate, normally. BUT joinder is correct under Rule 20. However, should be no supp. jx b/c 1367(b) precludes. Problem: Claims against persons made parties under Rule 20 are forbidden, but claims by parties who join under Rule 20 are allowed.  Aggregation allowed. Goes against Zahn and other rules.
(c.) Note: Simply because parties successfully joined under Rule 20 does NOT mean there is automatically SM-Jx.  Must go through Test (div, fed ques, supp jx)

2. Joinder of Third Parties under Rule 14


(a.) Only allowed for indemnity or contribution (against 3P).



(1.) Indemnity- if the 3PD is liable for all of the 3PP’s damages

(2.) Contribution- if the 3PD is liable for part of the 3PP’s damages.
(b.)  Other rules:
(1.) If 3PP misses the 10 day deadline, He must get leave from the court to add the 3PD.

(2.) 3PD can raise any defenses to 3PP’s claim in Rule 12

(3.) 3PD can bring any CC against the 3PP and XC against the other 3PDs.

(4.) 3PD can assert any defenses to P’s claims.

(5.) 3PD can also bring a downsloping 14(a) claim (against the P arising out of the same transactions that is the SM of P’s claim against the 3PP.)


(c.) HYPO:  

3PD-FL

   

P-FL (  D-WS
Independent basis for jx for the 3P claim (diversity)

(1.) If there is a Downsloping 14(a) claim from 3PD to P? Indt basis for jx? NO. Both from FL Supplemental Jx? 1367(a): YES. 1367(b): YES. Anchor claim based on §1332. NOT a claim by P v. a ∆ joined under Rule 14. NO! Claim is by ∆. Supp. Jx is GOOD w/ downsloping 14(a) claim.

(2.) If there is an Upsloping 14(a) claim from P to 3PD? Indt basis for Jx? NO! Both from FL. Supplemental Jx? 1367(a): YES. 1367(b): NO. Anchor claim based on §1332. This IS a claim by a P against a person joined under Rule 14? YES!! Supplemental Jx is NOT OK!!

(a.) This is Owen v. Kroger: Ct won’t allow the P to get around diversity req. by suing as an upsloping 14(a) claim.

(d.) Wallkill 5 Assoc. v. Tectonic (1997): W-NJ wanted to be in fed. court so didn’t include Poppe-NJ in suit b/c it would defeat complete diversity. T motioned to dismiss claim and also add P as 3PD. Any problem with T-NY adding P as a 3PD? NO! Jx is based on diversity. Held: NO. MTD- denied, Joinder-denied. No indemnity and no contribution! (Rule 14 limited) T was arguing that P was liable to W, not them! This is different than indemnity (it is a defense)

(1.) T should have brought it up in the answer as an affirmative defense.

(e.) Rule 14 and Rule 18:
(1.) HYPO: 


     Poppe-NJ
 


         







 indemnity allowed by 14(a)
W-NJ( Techtonic-NY
If T also has a slander claim against P, Rule 18(a) allows this claim (it allows any claim). Note: There is an independent basis for Jx: Diversity
(2.) HYPO: 


    Poppe-NY


 






  indemnity allowed by 14(a)
W-NJ( Techtonic-NY
T can NOT bring the slander claim! Note: There is NO independent basis for jx. Must try supp. jx. Problem with CNOP- 2 separate incidents (occurred at diff. times) BUT maybe they are connected (construction project and slander are related) There are arguments on both sides

(f.) Mix-ups with Rule 13(h): If mixed-up (14 for 13) courts usu. allow it.
(1.) Rule 13(h): Claim must be part of a CC or XC being asserted against an existing party. Claims may seek any form of relief
(2.) Rule 14(a): Indemnity claim is asserted solely against a new party to the suit. Impleader limited to indemnity.   
(g.) Rule 14(b): Plaintiffs Joining Third Parties.
(1.) Rule 14(b): When a CC is asserted against a P, the P may cause a 3P to be brought in under circumstances which under this rule would entitle a ∆ to do so.
(2.) Guaranteed Systems v. Amer. Nat’l Can (1994): G-NC sued ANC-DE for failure to pay.  ANC removed to fed. ct. ANC filed CC against G. G, as a ∆, filed 3P complaint against Hydro-NC. Joinder is good under Rule 14(b). Jurisdiction? No independent basis. Supplemental Jx? NO. 1367(a): YES. 1367(b): §1332-YES, Made by P- YES, Against a party joined under Rule 14- YES. No supp. jx. Joinder is precluded.
(a.) Note: This doesn’t fit w/ Owen v. Kroger rule about preventing P from evading complete. div. req.
(b.) If ANC were suing G, this would be allowed. Too formalistic?


(1.) G must sue Hydro separately for indemnity

(c.) G should have added Hydro to original state court claim.  This would defeat diversity & it could not have been removed to fed. ct.

(3.) KEY: You must interpret the statute literally. Don’t allow acting under the guise of ∆.
V. SUPPLEMENTAL JURISDICTION: Claims that could NOT have entered federal court on their own may sometimes be heard by a fed. court if they are part of a case over which the court has SM-Jx.  
A. OVERVIEW- PENDANT AND ANCILLARY JURISDICTION

1. Supplemental Jurisdiction: §1367 has replaced judge-made doctrines of “ancillary jurisdiction” and “pendent jurisdiction”
2. Pendent and Ancillary Jurisdiction: 
(a.) Pendent Jx- Allowed fed. court to take jx. over claims asserted by the original plaintiff  for which there was no independent basis of SM-Jx. 
(b.) Ancillary Jx- Involves claims by a person other than the original plaintiff, where there was no independent basis of SM-Jx. 


(1.) ex: CCs (∆ v. P), XCs (∆1 v. ∆2), intervention, impleader (3P claims)
(c.) United Mine Workers v. Gibbs (1966): Gibbs lost his job and his contract b/c of the labor dispute. There is a federal question jx. under LMRA Act. Also, state law tort claim (jx based on pendent jx). TC: Judg/P, both claims, but judge dismissed fed. claim. Appealed Held: Court rejected Hurn v. Oursler- confusing!  Uses it’s own test.  Judg/Aff. There is pendent jx. 
(1.) Hurn v. Oursler Test: Pendent Jx. - “appropriate for fed. ct determination id they form a separate but parallel ground for relief” 
(a.) HYPO: Worker v. Employer (both from CA). W brings fed. and st. racial discrim. claim and sexual harassment state-claim. What can W bring? In the racial discrim. claim,  two grounds for one right. W can ONLY recover on ONE claim. Yes- pendant jx. 


(2.) Gibbs Test: Does the fed. court have power to hear the st. law claim?



(a.) The fed. claim must be substantial (means a little).





(1.) This is an anchor claim

(b.) The state and fed. claim must arise from a common nucleus of operative fact.

(1.) ex: fraud & battery have diff. OP. Look for diff. times of occurrence.
(c.) Would you expect to try the fed. and state claim together in one proceeding.

(1.) Look for same evidence, same witnesses, overlap of elements of claim
(d.) Then look for discretion of court to dismiss the claim

(a.) Dismiss it when: 



(1.) Fed. claim is dismissed before trial

(2.) State claim predominates- case relied on state claim, but fed. claim added for jx. purposes

(3.) Likelihood of jury confusion





(b.) Keep it when: 






(1.) When 2 claims are closely tied together


(e.) HYPO: Worker v. Employer (both from CA). W brings fed. and st. racial discrim. claim and sexual harassment state-claim. What can W bring? In the racial discrim. claim, there is anchor claim, there is CNOP, you expect them to be heard together.
(d.) Finley v. US: One P and 2 ∆s. Fed claim for D1 and state claim for D2. Can pendent jx. be used for state claim? USSC Held: Court rejected state claim.

(e.) Congress overruled this decision and codified Gibbs into §1367  
3. Supplemental Jurisdiction, §1367(a), 1367(b):

(a.) §1367: Supplemental Jurisdiction
(1.) §1367(a): Codified Gibbs Test 

(2.) §1367(b): “In any civil action which the DC have orig. jx. founded solely on §1332, DCs shall NOT have supp. jx. over claims by plaintiffs against persons made parties under Rule 14,19,20, or 24”
(b) Owen Equip. v. Kroger (1978): Kroger’s wife-IA suing OPPD-NB in fed. court under diversity OPPD-NB sues Owen-NB (3P∆-Impleader; Jx based on ancillary jx). Kroger amended complaint- she sues Owen also. Court allowed this” Kroger-IA v. Owen-NB (Upsloping 14(a) claim). BUT, Third day of trial: Owen’s PPB was in IA…not diverse anymore. Issue: Is there supp. jx in this claim? NO. 1367(a) satisfied, but you need complete diversity for §1332!  Congress demands this. Therefore, suppl. diversity is defeated.






OWEN-NB - IA


          upsloping



           14(a) claim

          Impleader- anc. jx
                (1.) K-IA
v. 
OPPD-NB
VI. DISCOVERY
A. AFFIDAVIT- sworn statement
B. INTERROGATORIES- written question sent between the parties and answered at leisure. Allows you to think about answers in advance
C. DEPOSITION- Under oath, both attorneys present, recorded, oral questions, admissible in trial. Usually in attorney’s office.

VII. SUMMARY JUDGMENT: JUDGMENT WITHOUT TRIAL
A. OVERVIEW: Summary judgment tests the evidentiary sufficiency of a party’s case.
1. CREATION

(a.) Established in federal courts with FRCP- 1938


(b.) Federal courts reluctant to use summary judgment until 1986 (USSC holding)


(1.) Motion denied whenever the nonmovant made even “a colorable effort to create factual conflict”


(2.) If court had the “slightest doubt” – motion denied
2. DEVELOPMENT


(a.) 3 cases: Matsushita, Anderson, and Celotex changed sum. judg. in fed. court
(1.) No longer enough for nonmovant to identify a mere scintilla of evidence that supports her case. Evidence must be substantial.
(b.) Moving party has initial burden of production – identifying evidence that would compel a jury to rule in his favor (May be enough to show P has no evid.)

(1.) What must be shown depends on who has burden of persuasion

(2.) If burden met, burden of production shifts to nonmovant.

(c.) Nonmovant has to present evidence that would allow a reasonable jury to find in his favor.  If burden met, sum. judgment denied. If not, granted.
B. RULE 56
1. RULE 56 BASIC REQUIREMENTS: 

(a.) Rule 56(a),(b): P or ∆ can raise a summary judgment claim


(1.) Easier for ∆ to win under summary judgment, when brought by him 

(a.) If ∆ (as moving party) proves any element (only one)of P’s claim is insufficient, summary judgment granted
(b.) P (as moving party) must prove every single element of her claim is sufficient, or summary judgment denied.

(b.) Anyone can bring it- even court can bring it sua sponte
(c.) NO need to include affidavits (in federal court)

(d.) Rule 56(c): Two main issues for summary judgment motion:



(1.) No triable issue of fact




(a.) If parties produce contradictory evidence, motion denied





(1.) Need trial to answers questions.



(2.) Moving party entitled to judgment as a matter of law

(e.) Burden of persuasion- If moving party has burden of persuasion, he must produce evidence that establishes each and every element of his claim.

(1.) Possibility for partial summary judgment on certain elements


(2.) If party doesn’t have burden of persuasion, then he only needs to produce evidence to negate any element of the P’s claim
(f.) HYPO: G suing Insurance for $200K for flood damage to home (failure to reimburse under policy).  To win, she must prove 6 elements. At trial, P has burden of persuasion. She must produce evidence on each and every element (burden of production).
(1.)  If G motions for SJ, she has burden of production to produce admissible evidence on each and every element that would convince a jury to find for here. If burden satisfied, 

(2.) Burden of production shifts to ∆ to produce evidence that would convince jury to find for ∆. (contradictory evidence)
(3.) If Insurance moves for SJ, it has the burden of production (though not the burden of persuasion) to produce admissible evidence that negate any element of P’s claim.  If burden satisfied,
(4.) Burden of production shifts to P to support that element.  If P can not support that element, summary judgment granted.
(5.) Here: ∆ motions for SJ and produces evidence that policy lapsed 2 days before the flood. ∆ has negated the 2nd element. B/PROD met. 

 


(1.) If G doesn’t respond( summ. judg will be granted.

(2.) If G can prove policy was still in effect( she has met B/PROD. No summ. judg. (  Triable issue of material fact exists
(g.) Clinton v. Jones: ∆ moved for summ. judg. ∆ produced  records from her employment (evidence) showing she was promoted w/ salary increases after sex. harassment. ∆ negated element of punishment for not giving into sexual advances. P could not rebut this evidence. Court granted sum. judg.

 
(h.) Amount of evidence Needed:
(a.) HYPO1: Car accident. P injured and sues ∆. P claims ∆ ran a red light. ∆ moves for sum. judg. ∆ produces affidavit of witness (“light was green”). P responds with affidavit from witness (“light was red”) Result?
SUMM JUDG denied - Triable issue of fact (conflicting evidence)

(b.) HYPO2: Car accident. P injured and sues ∆. P claims ∆ ran a red light. ∆ moves for sum. judg. ∆ produces 15 affidavits of witness (“light was green”). P produces 1 affidavit from witness (“light was red”) Result?
SUMM JUDG denied.  There is still conflicting facts

(c.) HYPO3: Car accident. P injured and sues ∆. P claims ∆ ran a red light. ∆ moves for sum. judg. ∆ produces 15 affidavits of witness (“light was green”). P produces 1 affidavit from witness that swears that (“light was red”) Difference from original complaint? Original complaints are NOT sworn (only if they are verified). Rule 56(e): Pleadings cannot be used to oppose a summ. judg.
2. REQUIREMENTS FROM DEFENDANT AS MOVING PARTY


(a.) Defendant as moving party in Federal Court 

(1.) Celotex Corp. v. Catrett (1986): P (respondent) alleged husband died from exposure to asbestos and names 15∆s (Celotex- petitioner).  P has burden of persuasion at trial. ∆ motions for summ. judg. ∆ argues that summ. judg. is proper b/c P failed to produce evidence to prove ∆ guilty. P faield to identify any witnesses to testify about exposure. P produces 3 documents to prove case, ∆ claims all inadmissible as hearsay. DC: granted SUMM JUDG. USAC: JUDG/REV. Held that ∆ must produce his own evidence (affidavits) to negate any element of P’s case.  ∆ can NOT claim P has no evidence. USSC: JUDG/REV. (granted SUMM JUDG.) Held:  It is OK to point to P’s lack of evidence to meet burden of production. DISSENT: Even if ok, P met B/PROD (3 docs and 1 witness). 

(a.) Better to negate any element, than claim P has no evidence

(b.) If pointing at nonmovant’s lack of evidence, moving party must point to affidavits, pleadings, interrogatories, etc.

(b.) Defendant as moving party in CA State Court:
(1.) Aguilar v. Atlantic Richfield Co. (2001-CA): Anti-trust action (unlawful conspiracy) by P and 24 million against ∆ and 8 others. ∆s move for summ. judg. ∆ had sworn statements (declarations) that said we did not collude. P opposed the motion and responded w/ evidence. CA law different than fed. law (If ∆ is moving party, he needs to product evidence. ∆ cannot just point to P as having a lack of evidence). TC: Denied. AC: JUDG/REV and remanded. P had evidence but B/P is very high. (“more likely than not”). TC: She did NOT meet burden (ambiguous, not sufficient). 
(a.) PROBLEM: Nothing about triable issues of material fact, only about whose evidence is better. ∆ probably had a great lawyer.
VIII. BINDING EFFECTS OF FINAL JUDGMENT: Two doctrines of Res Judicata (Claim Preclusion) and Collateral Estoppel (Issue Preclusion). Purpose: 1) Provides parties assurance that issues are resolved and 2) Conserves finite judicial resources.
A. RES JUDICATA/CLAIM PRECLUSION: “The thing or matter has been decided”. Res Judicata prevents parties from re-litigating matters that have been expressly or implicitly decided between them. 
1. OVERVIEW: 
(a.) Claim preclusion: Defines the circumstances under which a claim or cause of action resolved in one case may operate to preclude further litigation on that claim in a subsequent case.
(1.) If the claimant lost in the first trial, any further assertion of the claim is said to be barred.
(b.) Claim Preclusion is an affirmative defense. It must be raised by party against whom the challenged claim is being asserted.
(1.) Failure to raise in timely fashion constitutes waiver of right.

(c.) Three Elements of Claim Preclusion (all elements must be est. to preclude):
(1.) Claim in second proceeding must be the same claim or C/A as in first.
(2.) Judgment in first proceeding must have been final, valid, and on the merits.
(3.) First and second proceeding must involves same parties or those in privity with them
2. THE SAME CLAIM: Depends how the term “claim” is defined. Broader definition = wider range of preclusive effect.  
(a.) Defining a claim, 3 Methods:
(1.) Primary Rights Doctrine (CA): Defines a claim or C/A by reference to the “primary right” at the heart of the controversy. Primary rights are basic rights and duties imposed on individuals by the substantive law.

(a.) Right to be free from injury to your person


(b.) Right to be free from injury to your property




(c.) Right to be free from injury to reputation

(d.) Right to be free from breach of K.

(e.) Ps not allowed to split factually related claims involving the same primary right into separate C/As
(2.) One Wrongful Act Doctrine (MAJORITY): Claim defined by the wrongful act of the ∆. A different suit may be brought for each wrongful act and will not be barred by claim preclusion.
(a.) Confusion w/ One Wrongful Act Doctrine: You look at the whole incident, occurrence, but sometimes it is hard to tell how many wrongful acts exist.

(1.) What about a lease? Is each month you fail to pay one wrongful act so they can be separate suits or are they all part of the same series of transactions?

(3.) Transactional or Restatements Test (FEDERAL COURT): A claim is defined by the “transaction” or “series of connected transactions. A different lawsuit may be brought for each transactions and will not be barred by claim preclusion (usually used by federal courts) Courts look at: 
(a.) Whether the facts are related in times, space, origin, or motivation

(1.) Whether they arise out of the same transaction, seek redress for essentially the same wrong, rest on the same or substantially similar factual basis
(b.) Whether they form a convenient trial unit and 

(c.) Whether their treatment as a unit conforms to the parties’ expectations or business understanding or usage. 

(b.) HYPO:  Lawsuit #1: P v. D (auto accident with a negligence claim for damages to leg. Judg/P w/ damages. Lawsuit #2: P v. D (auto accident w/ neg and intentional tort claim for damages to car and damages to back Are the second suits barred? Are they the same claim?
(1.) Primary Rights Doctrine: Lawsuit #1 involves the right to be free from injury to person (leg) and Lawsuit #2 involves the right to be free from injury to property (car) and person (back). 

Held: P already brought a claim against injury to her person.  She can NOT bring that claim again (same primary right) BUT Damage to car will not be precluded (different primary right invaded) b/c never litigated.
(2.) One Wrongful Act Doctrine: P claims that there was a wrongful act: something ∆ did caused the auto accident - causing the accident
Held:  The damages arise from the same wrongful act – Both suits arise from the care accident. Thus, second claim would be precluded!! It doesn’t matter that there are different injuries and different legal theories.
(3.) Transactional/Restatements Approach: All of the rights asserted by P in Lawsuit #2 arise from the same operative facts or transactions at issue in Lawsuit #1. Lawsuit #2 will be precluded. Different primary rights, different legal theories is irrelevant
(c.) HYPO: P and ∆ have a K to buy land. Lawsuit #1: P sues ∆ for specific performance of oral agreement. ∆ wins. K violates S/F.  Lawsuit #2: P sues ∆ to get his deposit back. ∆ says you are precluded from getting deposit back (based on Lawsuit #1) P barred from bringing another lawsuit (claim preclusion). Held:
(1.) Primary Rights Doctrine:  There are two different rights violated (Right to be free form Br/K and right to get deposit back(?))
(a.) It depends how narrowly or broadly construe the right- lawyering makes a difference. Tendency is to split the claims up.

(2.) One Wrongful Act Doctrine:  There were 2 wrongful acts (refusal to deliver and refusal to return deposit), so it will NOT be precluded.

(3.) Transactional/Restatement Rule: Both claims from the same transaction!! Claim would be precluded. P should have sued for both claims in the first suit.


(d.) Porn v. Nat’l Grange Mut. Ins. Co (1996): Lawsuit #1: Contract claims for

Br/K (refusal to pay). DC: JUDG/P. 6 months later, Lawsuit #2: Tort claims for
Bad faith, IIED, NIED, violations of state laws. ∆ moved for sum. judg. that lawsuit #1 precludes second suit. DC: JUDG/∆. 1 claim barred by issue preclusion and all claims barred by claim preclusion. P appeals Held: JUDG/AFF. Court uses Transactional Approach. Lawsuits are same transaction. No trial convenience problem. 2 claims arose in the same time frame out of similar facts, one would expect them to be tried together. No equitable exception



(1.) CA- At least 2 primary rights. Right: Free from ED & Free from Br/K.

(e.) Krell v. Gray (2005-CA): Lawsuit #1: TC: LAUSD v. Gray. Sued under §527.6 (violence) for injunction. Denied. Lawsuit #2: TC: Krell v. Gray. Sued under§527.8 (harassment) for injunction. Granted. ∆’s argument on appeal - Claim preclusion (same claim, so incorrect to grant injunction) Held: Affirmed.
CA defines claims as Primary Rights: Lawsuit #1: Right against violence and Lawsuit#2: Right against harassment
(1.) This may be a result- oriented judgment b/c 1st court specifically said it didn’t cover harassment.

(a.) ∆’s argument about issue preclusion: Even if there are different claims, there might be the same issue litigated in both. Harassment encompasses violence. Court- NO. These are different issues.

(2.) One Wrongful Act Jx?
(a.) ∆- this is only one wrongful act. It was his reaction to the administrative dismissal. 

(b.) P- There is more than one wrongful act. They are at different times: 1) picketing and leaflets and 2) the phone calls & messages.

(3.) Restatement/Transactional Rule: Must be connected in terms of time, space, origin, motivation: It is all the same time and space and motivation. Convenient trial? YES! (overlapping evidence). Conform to party’s expectations that they will be heard together- YES. They are the same claim. Lawsuit #2 precluded
(a.) Could Gray argue that is should still not be precluded? Must be the same parties or those in privity (see below: Element 3) LAUSD & Krell are different. Privity? If court says NO, then not precluded.

(f.) INTERSYSTEM PRECLUSION: Application of claim and issue preclusion across jurisdictional lines.
(1.) Basic Rule: The court in lawsuit #2 must apply the law re: claim preclusion of the court that rendered the judgment in lawsuit #1.

(2.) State-to-State: Each state must give the FFC to judgments of others and apply the law of the state where the first suit was heard and decided.
(a.) HYPO: Lawsuit #1 (CA - Prim Rights): G v. Tire Manu for lose of bike. Judg/P. Lawsuit #2 (FL - RS Rule): G v. Tire Manu for back injuries. ∆ files MTD based on claim preclusion. FL must use Prim. Rights Doctrine. Held: These are 2 rights- not precluded.

(1.) Note: Under RS Rule, claim would be precluded.

(3.) State-to-Federal: FFC does NOT apply, but §1738 imposes statutory FFC obligation on fed. courts. Virtually identical to situation above.
(a.) HYPO: Lawsuit #1 (CASC - Prim Rights): G v. Tire Manu for lose of bike. Judg/P. Lawsuit #2 (FLDC- RS Rule): G v. Tire Manu for back injuries. ∆ files MTD based on claim preclusion. FL must use Prim. Rights Doctrine. Held: These are 2 rights- not precluded.

(4.) Federal-to-State: NO FFC, NO §1738.  If it is a federal question case, then subsequent state court must follow federal rules of preclusion. BUT, things get tricky when case in fed. court relies on diversity.
(a.) HYPO: Lawsuit #1 (CADC - Prim Rights): G v. Tire Manu for lose of bike. Judg/P. Lawsuit #2 (FLSC- RS Rule): G v. Tire Manu for back injuries. ∆ files MTD based on claim preclusion.  
(b.) Analysis: This is a state claim (prod. liab) in federal court (diversity).  There is a conflict b/t state law (Prim Rights) and federal law (RS Rule) – The outcome differs depending on which applies. Erie Question: This is track three (fed. common law v. state law).
 



(1.) Look at Twin Aims of Erie:
(a.) forum shopping- P would NOT forum shop if P knew diff b/t the 2 laws. P would prefer state law.

(b.) Unfair to ∆s in state ct to apply fed. rule in fed. ct. and state rule in st. court? YES. ∆s in st. court are not precluded. ∆s in fed. court are precluded.

(c.) Unfair to ∆s, so fed. court must apply state rule.


(d.) UNLESS countervailing federal policy:

(1.) Uniformity- 
(2.) Efficiency- hear all claims together.

 




(e.) Result: CA rule (PR)wins.
(1.) Note: Trend in USSC to favor state law.

(f.) FL court follows what the federal court would apply. FL state court must apply CA state law (PR).
3. FINAL, VALID, AND ON THE MERITS

(a.) Finality: When a trial has definitely rules on a claim. 
(1.) RS Rule: Once judge enters decision, it is final. It is NOT altered by availability of appeal and motions to vacate (Rule 60(b)(5)).

(a.) Problems when cases overruled, but most are not overruled.



(2.) Contrary Rule: Must wait until truly over. No appeals left.
(3.) HYPO: Lawsuit #1 (VA): State v. Traverso. ∆ filed a motion to suppress evidence, but denied (5th Amend. rights not violated). ∆ convicted of murder. P appealed. Lawsuit #2 (VA): Traverso v. Police: P claims 5th Amendment rights were violated. Held: SUMM JUDG/∆, relying on Lawsuit #1. Later: Lawsuit #1 – Reversed. What should Circuit Court do about lawsuit #2? T motioned to vacate this judgment under Rule 60(b)(5) b/c Lawsuit #1 was reversed, VA courts have no P-Jx. BUT, Court stayed proceedings until Lawsuit #1 retried in MD.
(b.) Validity: Judgment is valid if ∆ had proper notice, P-Jx is satisfied, and court had SM-Jx over claim. 
(1.) Usually challenged upon appeal, not a second suit (collateral attack). 
(a.) Collateral attack only available if default judgment or ∆ has no opportunity to raise an objection in the first proceeding.
(c.) On the Merits: Case where merits of the claim were in fact adjudicated against the P after trial of the substantive issues. 

(1.) Note: EVERY final judgment in favor of P is on the merits (defaults, summ. judg., and directed verdicts) 
(a.) After trial- Everyone had the opportunity to litigate. P clearly proved his case.
(b.) Summary Judgment- P has proved every element of her claim(s). Same as trial (by affidavit)

(c.) Directed verdict- After both present evidence, ∆ has not proven his case. It is “on the merits”

(d.) Default Judgment- Decision is on the merits.


(2.) Procedural defects don’t go on the merits (Generally, judgments for ∆)



(a.) Dismissal for lack of P-Jx (RS § 20(1)(a))



(b.) Dismissal for improper venue (RS § 20(1)(a))



(c.) Dismissal for failure to join(RS § 20(1)(a))



(d.) P nonsuits (vol. dismissal) w/o prejudice (RS § 20(1)(b))



(e.) Unless the court specifies (RS § 20(1)(c))



(f.) BUT: YES for substantive wins (trial, summ. judg., directed)
(3.) HYPO: P sues for Br/K. ∆ motion 12(b)(6). Dismissal granted, ∆ wins. Is this on the merits? NO. P would be able to file again. Court said nothing (RS §20(1)(c), doesn’t fall into other §, so she can file again. 
(4.) Note: In federal courts, dismissal is presumed to be “with prejudice” unless proved to be the contrary.

(5.) HYPO: Waldo sues Warrant for Br/K in CA. K to be performed in FL. Warren fails to show. Waldo motions and court grants default judgment.  Warren files suit in FL seeking declaratory judgment that No Br/K.  Waldo files for summ. judg. (claim preclusion). Precluded? YES

(1.) Final? YES- No more opportunities to appeal


(2.) Valid? YES- Assume no problems w/ notice, P and SM Jx


(3.) On the merits? YES. Default judgment is on the merits.
4. SAME PARTIES OR THOSE IN PRIVITY

B. COLLATERAL ESTOPPEL/ISSUE PRECLUSION

1. OVERVIEW: 
(a.) Issue Preclusion: Defines extent to which discrete issues decided in a prior suit may be binding in subsequent litigation involving different claims.

(b.) Requirements:


(1.) Issue must have been actually litigated


(2.) Actually decided


(3.) Essential to judgment

(c.) If a second suit is brought by the original ∆, based on the same case, they are not the same parties- different configuration.
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