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I. SOCIAL POLICY AND THE PROBATE PROCESS

a. Inheritance:  free money; economic benefit and can be in the form of anything, such as cash, stock, jewelry, land and personal property

i. Either Beneficiary (B) or an Heir (H) gets the money:

1. w/ a will = B

2. w/o a will & when the person dies intestate = H

b. Transfer of Property At Death:
i. Probate:  system of rules we follow in the jurisdiction to administer the estate 
1. Jurisdictions:
a. Primary jurisdiction: where you die at that date is where there’s jurisdiction & will will be admitted to that court’s jurisdiction 

b. Ancillary probate:  property owned outside state of CA has to go through the jurisdiction where the property is located; this jurisdiction’s probate is ancillary to the primary jurisdiction where you live

2. Probate Transfers of Assets:

a. Testacy:  dying w/ a will

b. Intestacy:  dying w/o a will 

i. Unless set up assets in non-probate form

3. Qs you want to ask:
a. Is there a will?

b. What assets do they own?

c. What is the status of title in these assets?

ii. Non-Probate:  property passes under an instrument other than a will which became effective before death (caveat: if these instruments are not controlled by a will)

1. Joint Tenancy
a. Property passes to surviving tenant & probate avoided (JT in land or in bank accounts)

b. Note:  joint tenancy supersedes a will
2. Beneficiary Designation
a. EX:  bank accounts not in JT, stock accounts, life insurance, 401(k) + IRA

b. All contractual and assets pass at death

3. Revocable Living Trust
4. Gift
a. When you inherit $/estate, it becomes your separate property and d/n equal CP b/c it is a gift (an inheritance is a gift)

b. Note:  if you commingle the inheritance with CP or want it to become CP = then it’s CP

c. Probate Process:  starts w/ any estate worth over $100k (or including just $20k of real estate) 

i. First, filing petition and gathering material:

1. generally, the first thing the family does is hire an experienced probate attorney

2. a formal written petition to the court is filed

3. filing fees are paid

4. court appoints an Executor/Executrix

a. T usually names an executor who handles estate affairs and must be appointed; if die intestate then the person handling the estate is called an administrator and anyone can petition to be the administrator
5. all family members and beneficiaries are required to be notified of the probate 

ii. Second, publishing notice to creditors:

1. all creditors must be notified

2. probate must be left open to allow creditors time to present their claims

3. in CA, the minimum time is 4 months, i.e., creditors have 4 months to file claims after probate is started

iii. Third, gathering inventory and appraising assets:

1. all assets must be inventoried and their values appraised

a. note:  there is capital gain ( anyone who inherits property gets it at the date of death value and this is set in stone

2. assets may generally not be sold w/o court permission

3. during this time, have to handle anything that comes up like fights, IRS issues 

4. Probate stays open until ALL issues are resolved
iv. Fourth, paying of debts, claims and taxes:
1. all debts and expenses are paid

2. all death taxes (if any) are paid

3. assets may need to be sold to cover these payments

4. will contests

v. Finally, distributing assets and closing an estate:
1. court must be satisfied that all legal reqmts have been met

2. all final bills and expenses are paid

3. all parties are notified of estate proceedings, assets, expenses, and proposed distribution

4. court then distributes the estate to the heirs or beneficiaries

a. attorney’s fees are a percentage of the estate
b. executor/administrator gets same fee as attorney
c. court fees must be paid
d. expensive and time consumer event and this is why some people want to avoid probate
d. Social Policy:  

i. Hodel v. Irving: you have the right to transfer any property you own at the time of your death.  

1. new act took away some rights that Indian tribal members had to pass on property they owned (2% or less ownership stake)

2. Held: no matter how small property is, there is a constitutional protection in terms of your ability to pass on property at death; cannot just take away property from someone w/o just compensation
3. KEY:  long line of cases hold recognize that States retain the broad authority to adjust, regulate and modify the rules governing passing on of property at death through their Probate Codes

ii. Shapira v. Union Nat’l Bank: you can put restrictions on transferring that property

1. dad put restriction on his will to son saying he had to marry a Jewish girl in order to get dad’s assets

2. Held: you have the right to give your assets to whomever you want and on whatever terms you want, unless there is a total restraint against public policy (such as racism and total restraints on marriage). the court reasoned that if the will said the son could not marry at all, it would have voided it against public policy. 

II. INTESTACY - Section A (Basic Scheme):
a. Factual Scenario for EXAM:
i. Intestacy is the DEFAULT and arises where the person dies w/o a will, fails to make a complete disposition, there’s an invalid will, or will has been knocked out by contest (e.g., mental capacity or undue influence)

ii. A person dies w/o a will; the person starts out w/ a will and something happens to the will:

1. revoked

2. mental incapacity

3. will is lost or thrown out

iii. For EXAM purposes ( always keep intestacy in the back of your mind as this is the DEFAULT plan

1. Ask yourself:

a. What did the T do; what changed and how will we distribute these assets (through a will, modified version of a will, or intestacy)?
b. Negatives of Dying Intestate:
i. Forfeit following rights:

1. right to name guardian for your minor children b/c the court will have to appoint one and anyone can petition to be the guardian

2. right to appoint an executor

3. right to decide where remainder of estate goes

4. right to provide for disabled persons

5. right make specific gifts to specific people (charity, friend, etc.)

6. right to prevent a family member from getting something that you d/n want them to have

c. Intestacy Analysis:
i. What kind of assets did the person own when they passed away?
1. Always map out what the person owned at death (cash – including bank accounts; public tock; personal effects; business ownerships)

ii. Marriage – is there a surviving spouse or not?
1. Note:  now also applies to surviving domestic partners, effective 1/03

iii. Title to assets – whether or not assets are controlled by intestate succession?
1. Are we dealing w/ separate property, community property or quasi-community property

2. JT controls (supersedes a will upon remarriage and intestacy)

3. Tenants in common:  at death get to control the assets

iv. Ultimately, is there a will or is there intestacy succession?
1. Will – see below

2. Intestacy ( governed by PC §§ 6401-6402
d. Share of Surviving Spouse: § 6401

i. Community Property (CP) = all acquisitions during the marriage from either spouses earnings are considered community property; each spouse has a 50% interest in those assets.  includes all rents, interest, and proceeds derived from community property.  §28

ii. Separate Property – all property, real & personal, acquired before marriage, after separation or dissolution or any property at any time (including during the marriage) received by gift, descent, devise, and all interest, proceeds from that property. (if you co-mingle it with community property it may become community prop.)

iii. § 6401.  Surviving spouse or surviving domestic partner; intestate share; community or quasi-community property; separate property

1. (a) As to community property, the intestate share of the surviving spouse is the one-half of the community property that belongs to the decedent under Section 100.

a. If you die w/o a will or intestate, the decedent’s ½ CP automatically passes to the surviving spouse; note:  if you had a will you could give it to whomever you want (SS already has other ½)

2. (b) As to quasi-community, the intestate share of the surviving spouse is the one-half of the quasi-community property that belongs to the decedent under Section 101.  §66

a. QCP – personal property – all property acquired while domiciled outside CA and then move to CA and someone dies.

b. QCP defined:  all personal property wherever located and all CA real property acquired by either spouse during marriage while they were domiciled outside of CA at the time of acquisition that would have been characterized as CP if they had been domiciled in CA at the time of acquisition (this provides some protection when people acquired assets while they were married and moved to CA and died)

c. Same as CP – surviving spouse gets decedent’s ½ (SS already has other ½)

3. (c) As to separate property,
 the intestate share of the surviving spouse or surviving domestic partner,
 as defined in subdivision (b) of Section 37, is as follows:

a. (1) The entire intestate estate if the decedent did not leave any surviving issue, parent, brother, sister, or issue of a deceased brother or sister.

i. SS gets everything.
b. (2) One-half of the intestate estate in the following cases:

i. (A) Where the decedent leaves only one child or the issue of one deceased child.

1. If decedent passes away and leaves 1 living child, SS takes ½ and child takes ½ (if child passed away and left an issue then ½ goes to SS and ½ to that issue/grandchild).
ii. (B) Where the decedent leaves no issue but leaves a parent or parents or their issue or the issue of either of them.

1. If decedent dies and leaves no children or grandchildren, ½ goes to SS and ½ to parent(s)
2. If decedent’s parents are not alive, then decedent’s brothers and sisters get ½ 
c. (3) One-third of the intestate estate in the following cases:

i. (A) Where the decedent leaves more than one child.

1. SS takes 1/3rd and surviving children split 2/3rd under terms of § 6402.
ii. (B) Where the decedent leaves one child and the issue of one or more deceased children.

1. SS takes 1/3rd; 2/3rd split b/w surviving children and if one child is dead then the surviving children of the dead child (grandchild)
iii. (C) Where the decedent leaves issue of two or more deceased children.

1. SS takes 1/3rd and all children are dead, 2/3rd split b/w the children of the dead children (grandchild)
e. Share of Descendants: § 6402
i. This § deals w/ when decedent dies w/o a SS or domestic partner, therefore we are looking at the whole estate (Keep Table of relatives in mind)
ii. § 6402.  Intestate estate not passing to surviving spouse
1. Except as provided in Section 6402.5, the part of the intestate estate “not passing to the surviving spouse under Section 6401,”
 or the entire intestate estate if there is no surviving spouse, passes as follows:

a. (a) To the issue of the decedent, the issue taking equally if they are all of the same degree of kinship to the decedent, but if of unequal degree those of more remote degree take in the manner provided in Section 240.

i. Issue/children take equally if of the same kinship.
ii. If unequal degree (i.e., if 2 children and one dies leaving grandchildren) = go to § 240.
b. (b) If there is no surviving issue, to the decedent’s parent or parents equally.

i. If no children and no grandchildren = then goes to decedent’s parents.
c. (c) If there is no surviving issue or parent, to the issue of the parents or either of them, the issue taking equally if they are all of the same degree of kinship to the decedent, but if of unequal degree those of more remote degree take in the manner provided in Section 240.

i. If no parents alive = goes to brothers and sisters or their issue if same degree of kinship to decedent.
ii. If not same degree of kinship, then by right of representation.
d. (d) If there is no surviving issue, parent, or issue of a parent, but the decedent is survived by one or more grandparents or issue of grandparents, to the grandparent or grandparents equally, or to the issue of such grandparent if there is no surviving grandparent, the issue taking equally if they are all of the same degree of kinship to the decedent, but if of unequal degree those of more remote degree take in the manner provided in Section 240.

i. If no issue, no parents, brothers or sisters = then goes to grandparents or their issue.
e. (e) If there is no surviving issue, parent or issue of a parent, grandparent or issue of a grandparent, but the decedent is survived by the issue of a predeceased spouse, to such issue, the issue taking equally if they are all of the same degree of kinship to the predeceased spouse, but if of unequal degree those of more remote degree take in the manner provided in Section 240.

i. If no grandparents either = goes to children of predeceased spouse (potential step-children) equally
ii. Note:  before you hit the 4th column on p. 92 which are great-uncles and aunts, goes to predeceased spouse’s issue by right of representation
f. (f) If there is no surviving issue, parent or issue of a parent, grandparent or issue of a grandparent, or issue of a predeceased spouse, but the decedent is survived by next of kin, to the next of kin in equal degree, but where there are two or more collateral kindred in equal degree who claim through different ancestors, those who claim through the nearest ancestor are preferred to those claiming through an ancestor more remote.

i. Back to bloodline to great-grandparents and their issue = these are all next of kin after the 3rd column.

g. (g) If there is no surviving next of kin of the decedent and no surviving issue of a predeceased spouse of the decedent, but the decedent is survived by the parents of a predeceased spouse or the issue of such parents, to the parent or parents equally, or to the issue taking equally if there are all of the same degree of kinship to the predeceased spouse, but if of unequal degree those of more remote degree take in the manner provided in Section 240.

i. Parents of predeceased spouse or issue of predeceased spouse (brother/sister-in-law)
iii. ISSUE:  whether the division into shares should begin at the generational level immediately below the decedent or at the closest generational level w/ a descendant of the decedent alive?
1. There are 2 ways to divide shares:
a. English distribution per stirpes:
i. “by the stocks” is to divide the property into as many shares as there are living children of the designated person and deceased children who have descendants living
ii. the children of each descendant represent their deceased parent and are moved into his position beginning at the first generation below the designated person
iii. 12 states + England follow
b. Modern/Per Capita w/ representation (§ 240):
i. Under this system, the decedent’s estate is divided into shares at the generational level nearest decedent where one or more descendants of the decedent are alive and provide for representation of any deceased descendant on that level by his/her descendants.
ii. Here, representation is used only to bring the surviving descendants of deceased descendants up to the level where a descendant is alive.
iii. Majority of states follow this method
2. Note:  you must have an issue that can step up by right of representation, if you do not, then you d/n get anything (son/daughter-in-law d/n count)
iv. If no one exists pursuant to § 6402 to take the estate ( then the estate escheats to the state of CA.
f. Shares of Ancestors and Collaterals: p.91-92 + § 6402
i. When the intestate is survived by a descendant, the decedent’s ancestors and collaterals
 do not take.
g. Inheritance by Half-bloods: § 6406
i. § 6406. Relatives of halfblood
1. Except as provided in Section 6451, relatives of the halfblood inherit the same share they would inherit if they were of the whole blood.

h. Survival Period for Heirs: § 6403
i. § 6403. Failure to survive decedent by 120 hours; deemed predeceased; application of section
1. (a) A person who fails to survive the decedent by 120 hours is deemed to have predeceased the decedent for the purpose of intestate succession, and the heirs are determined accordingly.  If it cannot be established by clear and convincing evidence that a person who would otherwise be an heir has survived the decedent by 120 hours, it is deemed that the person failed to survive for the required period.  The requirement of this section that a person who survives the decedent must survive the decedent by 120 hours does not apply if the application of the 120-hour survival requirement would result in the escheat of property to the state.

2. (b) This section does not apply to the case where any of the persons upon whose time of death the disposition of property depends died before January 1, 1990, and such case continues to be governed by the law applicable before January 1, 1990.

ii. This is the time provision which determines if you are an heir at law.

iii. Note:  must survive the heir by 120 hours (5 days).

iv. Note:  level of proof = clear and convincing evidence

v. Note:  this d/n apply to wills.

III. INTESTACY - Section B (Transfers to Children):
a. Issue:  Trying to determine if these relationships will be elevated to the status of a natural born child for purposes of allowing inheritance as a natural born child.
b. Relevant Code sections: §§ 6450-6455

c. Posthumous Children:
i. § 6407.  Unborn relatives of decedent
1. Relatives of the decedent conceived before the decedent’s death but born thereafter inherit as if they had been born in the lifetime of the decedent.

a. Note:  child has to be in gestation, i.e., conceived before decedent dies (ex:  if grandchild conceived before decedent dies – grandchild inherits)
ii. Uniform Parentage Act (adopted by CA):  presumes (rebuttable) that child born to a woman within 300 days after the death of her husband is a child of that husband; if child claims that conception dated back more than 300 days that child has the burden of proving that s/he is in fact the decedent’s child
d. Determining Existence of Parent-Child Relationship:
i. Inheritance rights of adopted children:
1. § 6450. Relationship existence
a. Subject to the provisions of this chapter, a relationship of parent and child exists for the purpose of determining intestate succession by, through, or from a person in the following circumstances:

i. (a) The relationship of parent and child exists between a person and the person’s natural parent, regardless of the marital status of the natural parents.

1. This is used for non-married parents.
ii. (b) The relationship of parent and child exists between an adopted person and the person’s adopting parent or parents.

1. Adopted child = natural born child
2. § 6451. Adoption
a. (a) An adoption severs the relationship of parent and child between an adopted person and a natural parent of the adopted person unless both of the following requirements are satisfied:

i. (1) The natural parent and the adopted person lived together at any time as parent and child, or the natural parent was married to or cohabiting with the other natural parent at the time the person was conceived and died before the person’s birth.

ii. (2) The adoption was by the spouse of either of the natural parents or after the death of either of the natural parents.

b. (b) Neither a natural parent nor a relative of a natural parent, except for a wholeblood brother or sister of the adopted person or the issue of that brother or sister, inherits from or through the adopted person on the basis of a parent and child relationship between the adopted person and the natural parent that satisfies the requirements of paragraphs (1) and (2) of subdivision (a), unless the adoption is by the spouse or surviving spouse of that parent.

c. (c) For the purpose of this section, a prior adoptive parent and child relationship is treated as a natural parent and child relationship.

3. § 6451 Analysis:
a. GR = adoption severs relationship w/ natural parent

b. Exception ( allows adopted person to inherit from natural parent (need either 1 or 2 from First + either 1 or 2 from Second):

i. First:

1. Natural parent and adopted person lived together at any time as parent and child; OR

2. Natural parent married/cohabitated w/ other natural parent at time adopted person was conceived and one of natural parents passed away before child’s birth; AND
ii. Second:

1. Adoption by spouse of either natural parent; OR

2. Adoption after death of either natural parent.

4. § 6451 allows the adopted child to inherit from or through the adoptive parent and also from or through the natural parent who gave up the child for adoption or through the natural parent who died preceding the adoption ( examples of how an adopted child or the issue of an adopted child may inherit from or through the child’s natural parent:

a. EX1:  Child never lived w/ either mother or father.  Both parents relinquish child for adoption.  The adopted child’s relationship w/ both natural parents’ families is severed b/c requirements of (a)(1) are not satisfied.

b. EX2:  Child’s mother and father were married or lived together as a family.  Child lives w/ mother and father, father dies.  Mother relinquishes child for adoption.  For the purposes of inheritance, the adopted child remains a member of both the deceased father’s family and of the relinquishing mother’s family.  The requirement of (a) is satisfied b/c the adoption was “after the death of either of the natural parents.”

c. EX3: Child’s mother and father were married or lived together as a family until father died.  Child lives w/ mother but not father b/c father died prior to child’s birth.  Mother relinquishes child for adoption.  For the purpose of inheritance, the adopted child remains a member of both the deceased father’s family and of the relinquishing mother’s family.  Child remains a member of the deceased father’s family b/c the father died before the birth of the child, (satisfying (a)(1) requirement) and the adoption was after the death of the father, (satisfying (a)(2)).
5. Hall:  E dies leaving widow and 4 children; widow remarries and new husband adopts the 4 children; brother (J) of E dies; 4 children argue that they should inherit distributive share of their natural uncle’s (J) estate that their father (E) would have received had he survived, i.e, inherit dad’s share by representation

a. Held:  MD court ( since 4 children were adopted they were not entitled to inherit b/c relationship severed w/ natural father E.
b. Note:  in CA under § 6451 all 4 children would inherit under the exception ( children could inherit from both natural and adoptive father’s family.
ii. Inheritance from or through foster parents or step-parents:
1. § 6454. Foster parent or stepparent 
a. For the purpose of determining intestate succession by a person or the person’s issue from or through a foster parent or stepparent, the relationship of parent and child exists between that person and the person’s foster parent or stepparent if both of the following requirements are satisfied:

i. (a) The relationship began during the person’s minority and continued throughout the joint lifetimes of the person and the person’s foster parent or stepparent.

ii. (b) It is established by clear and convincing evidence that the foster parent or stepparent would have adopted the person but for a legal barrier.

1. ex of barrier:  natural parents not consenting to adoption b/c need natural parent’s consent

2. Estate of Joseph: CA case that put a limit on the ability of a step/foster child’s ability to inherit

a. Once child reaches majority, the natural parent’s veto power over adoption ceases and FP or SP must either adopt or do a will or trust b/c there is nothing stopping the adoption now or child will not inherit pursuant to § 6454

b. SP or FP has to do something to say you are my child and I will treat you like my child!
iii. Inheritance rights of non-marital children:
1. Jurisdiction Split:
a. Common Law:  A child born out of wedlock had no inheritance rights through the mother or the father.
b. PC § 6450(a):  Provides for inheritance rights under circumstances in which the parent-child relationship is found to exist.  The parent-child relationship exists between a person and his or her natural parents, regardless of the parents’ marital status.
2. Establishment of Natural Parent and Child Relationship:
a. PC § 6453(a)
:  A natural parent and child relationship is established where the relationship is presumed and not rebutted pursuant to the Uniform Parentage Act, Part III (commencing w/ Family Code § 7600).
i. Relationship to Mother:  Pursuant to § 7610(a) of the UPA, the parent and child relationship may be established b/w a child and a natural mother, by proof of the mother giving given birth to the child (i.e, birth certificate).
ii. Relationship to Father:  A parent-child relationship is established as to the father, where that relationship is presumed and not rebutted pursuant to § 7611 of the UPA ( presumption of paternity:
1. § 7611(a):  A presumption created by the mother and father having been married and the child being born during the marriage or w/in 300 days after termination of the marriage.
2. § 7611(b):  A presumption created by the father and mother having attempted to marry each other in a lawful manner before the child’s birth (even if the marriage is voidable), and the child’s birth is during the attempted marriage or w/in 300 days thereafter.
3. § 7611(c):  A presumption created by the fact that the father and mother attempted to marry each other in a lawful manner after the child’s birth (even if the marriage is voidable); and
a. With his consent, he is named as the child’s father on the child’s birth certificate; OR
b. He is obligated to support the child under a written voluntary promise or by Court order.
4. § 7611(d):  He receives the child into his home and openly holds out the child as his natural child.
3. Establishing Paternity After Death of Father:
a. Former CA PC § 6408 (now § 6453):  Permitted paternity to be established after death only in two cases:
i. A court order was entered during the father’s lifetime declaring paternity; or
ii. Paternity is establishing by clear and convincing evidence that the father has openly held out the child as his own (not in Hecht b/c children not even born yet).
b. Under New PC § 6453(b):  The following condition to establish paternity was added:  § 6453(b)(3) ( It was impossible for the father to hold out the child as his own and paternity is established by clear and convincing evidence.
i. Note:  under this statute, if child is conceived during probate, i.e., child in gestation = then counts as an heir and have to deal w/ it
4. Hecht:  W died and willed rights to sperm to girlfriend (H) for her to be impregnated; children of W wanted an order to have the sperm destroyed.
a. Held:  W had an ownership interest in sperm and could decide how he wanted it used; at this point the only way to prove paternity after death was by (b)(1) and (b)(2) of § 6453 and ct said c/n prove paternity under these provisions; living children’s inheritance was protected and claims dismissed
b. Note:  after this case (b)(3) was added
5. § 6452. Out-of-wedlock birth
a. If a child is born out of wedlock, neither a natural parent nor a relative of that parent inherits from or through the child on the basis of the parent and child relationship between that parent and the child unless both of the following requirements are satisfied:

i. (a) The parent or a relative of the parent acknowledged the child.

ii. (b) The parent or a relative of the parent contributed to the support or the care of the child.

b. Note:  if non-marital child proves paternity it can inherit from the parent, but for the parent or relative to inherit, the parent or relative must satisfy (a) & (b).
iv. Children born by reproductive technology:
1. Key:  Court’s always rely on K language and uphold intent of the parties.
2. Johnson v. Calvert: H & W signed K w/ a woman surrogate that egg of wife, fertilized by husband’s sperm, would be implanted in the surrogate woman and child born would be taken by H & W; surrogate changed her mind and claimed parental rights
a. Held:  parenthood should not be determined by who gave birth or who contributed to genetic material; it was decided by intent of parties as evidenced by the K (H & W became sole parents).
3. In re Marriage of Buzzanca: H & W agreed to have third party sperm and egg implanted in a woman surrogate, before birth of child they divorced, wife claimed motherhood and that husband was the father and had to support the child
a. Held:  H & W were the parents b/c they consented to artificial insemination (thus, child support and lesson = be careful what you sign).
e. Advancements: § 6409 ( This § comes up where a person wants to make a gift to a potential heir and the Q becomes once we make this distribution, is this going to be taken as an offset against what you take from the estate
i. § 6409. Property given to heirs during decedent’s lifetime; advancement against share
1. (a) If a person dies intestate as to all or part of his or her estate, property the decedent gave during lifetime to an heir is treated as an advancement against that heir’s share of the intestate estate only if one of the following conditions is satisfied:
a. (1) The decedent declares in a contemporaneous writing that the gift is an advancement against the heir’s share of the estate or that its value is to be deducted from the value of the heir’s share of the estate.
b. (2) The heir acknowledges in writing that the gift is to be so deducted or is an advancement or that its value is to be deducted from the value of the heir’s share of the estate.
2. (b) Subject to subdivision (c), the property advanced is to be valued as of the time the heir came into possession or enjoyment of the property or as of the time of death of the decedent, whichever occurs first.
3. (c) If the value of the property advanced is expressed in the contemporaneous writing of the decedent, or in an acknowledgment of the heir made contemporaneously with the advancement, that value is conclusive in the division and distribution of the intestate estate.
4. (d) If the recipient of the property advanced fails to survive the decedent, the property is not taken into account in computing the intestate share to be received by the recipient’s issue unless the declaration or acknowledgment provides otherwise.
ii. Note:  if neither (a)(1) nor (a)(2) has occurred = property is an absolute gift
iii. Key element:  if you want this to be counted against the person’s share of the estate, it must be in WRITING

f. Managing a Minor’s Property: [Q:  what happens when property is left to a minor b/c minors d/n have capacity to manage property?]
i. Need someone to manage the estate and deal w/ whatever the parent would have dealt w/ while alive (both taking care of the minor and the minor’s estate if both natural parents are NOT alive)
ii. There are 3 alternatives to property management:

1. Guardianship:  end at 18; there is a guardian for the person and the estate (can be different people)
a. Guardian of person:  deal w/ whatever the parent would have dealt w/ while alive in divorce situations
b. Guardian of estate: takes over control of the estate that is left to the minor and the court had jurisdiction over the affairs of the guardian
i. Can only use the income for the benefit of the child
ii. C/n use the principal ( have to ask the court’s permission to use this for the benefit of the child
iii. Responsible for accountings of the estate
iv. If G d/n have title to the ward’s property – need court order to change investments
c. Negatives:
i. Expensive
ii. Court supervised (expenditures and accounting to court; ends at majority)
2. Custodianship:  better method than guardianship
a. Has to be set up by the parents ahead of time
b. Custodian can be a bank or a person
i. Transfer to minor’s account:  transfer is set up and it’s irrevocable 9c/n take it out as a parent and change your mind)
ii. C can give gifts to minors
c. Benefits:
i. Holds on until 21 (not 18) – whatever is left over, the child gets at 21
ii. You d/n have to go to court – operates outside the jurisdiction of the court (dangerous b/c C has discretionary power)
iii. Still FD to minor in holding and operating the money just like a Te (can be sued for breach of FD)
iv. Can use the income and the principal for the benefit of the minor 
3. Trust:  best method b/c can pick and choose and be real descriptive as to how you want the money distributed to your children
a. Can control in terms of age distribution as long as you want
b. No predetermined ending period and can continue until Tr thinks child is capable of managing $
c. Can control income and principal distribution

IV. BARS TO SUCCESSION
a. Note:  these sections apply to both intestacy as well as testacy.
b. Homicide:

i. § 250. Person feloniously and intentionally killing decedent; entitlement to decedent’s property; effect on decedent’s estate
1. (a) A person who feloniously and intentionally
 kills the decedent is not entitled to any of the following:
a. (1) Any property, interest, or benefit under a will of the decedent, or a trust created by or for the benefit of the decedent or in which the decedent has an interest, including any general or special power of appointment conferred by the will or trust on the killer and any nomination of the killer as executor, trustee, guardian, or conservator or custodian made by the will or trust.
b. (2) Any property of the decedent by intestate succession.
i. This includes CP and SP
c. (3) Any of the decedent’s quasi-community property the killer would otherwise acquire under Section 101 or 102 upon the death of the decedent.
i. This includes QCP
d. (4) Any property of the decedent under Part 5 (commencing with Section 5700) of Division 5.
i. Gifts based on impending death (this includes oral gifts)
e. (5) Any property of the decedent under Part 3 (commencing with Section 6500) of Division 6.
i. D/n worry about this § 
2. (b) In the cases covered by subdivision (a):
a. (1) The property interest or benefit referred to in paragraph (1) of subdivision (a) passes as if the killer had predeceased the decedent and Section 21110 does not apply.

b. (2) Any property interest or benefit referred to in paragraph (1) of subdivision (a) which passes under a power of appointment and by reason of the death of the decedent passes as if the killer had predeceased the decedent and Section 673 not apply.
c. (3) Any nomination in a will or trust of the killer as executor, trustee, guardian, conservator, or custodian which becomes effective as a result of the death of the decedent shall be interpreted as if the killer had predeceased the decedent.
ii. § 251. Joint tenants; rights by survivorship
1. A joint tenant who feloniously and intentionally kills another joint tenant thereby effects a severance of the interest of the decedent so that the share of the decedent passes as the decedent’s property and the killer has no rights by survivorship.  This section applies to joint tenancies in real and personal property, joint and multiple-party accounts in financial institutions, and any other form of coownership with survivorship incidents.
a. Under this § b/c JT severed, we treat the tenancy an in common one and killer will not inherit the decedent’s half (instead, it will go according to her will; if s/he dies intestate property will be divided according to intestacy)
b. Note:  applies to ALL forms of JT’s
c. Killer keeps his ½ share but d/n get the decedent’s 1/2 
iii. § 252. Named beneficiaries; felonious and intentional killing of decedent
1. A named beneficiary of a bond, life insurance policy, or other contractual arrangement who feloniously and intentionally kills the principal obligee or the person upon whose life the policy is issue is not entitled to any benefit under the bond, policy, or other contractual arrangement, and it becomes payable as though the killer had predeceased the decedent.
a. EX:  let’s say beneficiary kills insured expecting to inherit 100k (beneficiary c/n inherit and will be deemed to have predeceased decedent); 100k goes to secondary/contingent beneficiary; if there is no contingent beneficiary ( the money goes to the decedent’s estate and will pass by will or intestacy
iv. § 253. Acquisition of property, interest, or benefit right by killer as result of killing
1. In any case not described in Section 250, 251 or 252 in which one person feloniously and intentionally kills another, any acquisition of property, interest or benefit by the killer as a result of the killing of the decedent shall be treated in accordance with the principles of this part.
a. This is the catch-all if you are not covered by 3 above §’s
v. § 254. Judgment of conviction as conclusive; preponderance of evidence
1. (a) A final judgment of conviction of felonious and intentional killing is conclusive for purposes of this part.
a. Standard is beyond a reasonable doubt
b. If person enters a plea bargain, the count that s/he pleads guilty to must be an intent based crime for (a) to apply – if not go to (b)
2. (b) In the absence of a final judgment of conviction of felonious and intentional killing, the court may determine by a preponderance of the evidence whether the killing was felonious and intentional for the purposes of this part.
a. If you d/n get convicted, probate still has ability to deal w/ murder civilly ( preponderance of evidence standard proven in probate court in order to bar killer from inheriting
b. The KEY is whether or not the killing is intentional
vi. § 255. Persons purchasing property from killer, liability of killer
1. This part does not affect the rights of any person who, before rights under this part have been adjudicated, purchases from the killer for value and without notice property which the killer would have acquired except for this part, but the killer is liable for the amount of the proceeds or the value of the property.
vii. § 256. Liability of insurance company, financial institution, or other obligor
1. An insurance company, financial institution, or other obligor making payment according to the terms of its policy or obligation is not liable by reason of this part, unless prior to payment it has received at is home office or principal address written notice of claim under this part.
viii. § 257. Application of part
1. This part does not apply where the decedent was killed before January 1, 1985; and the law applicable prior to January 1, 1985, continues to apply where the decedent was killed before January 1, 1985.
ix. § 258. Wrongful death actions
1. A person who feloniously and intentionally kills the decedent is not entitled to bring an action for wrongful death of the decedent or to benefit from the action brought by the decedent’s personal representative.  The persons who may bring an action for wrongful death of the decedent and to benefit from the action are determined as if the killer had predeceased the decedent.
c. Disclaimer:  As a beneficiary, you have the right to disclaim your interest in the property b/c you have the right not to take the property pursuant to a will, intestate succession or a trust
i. § 282. Disclaimed interest; interest created by intestate succession
1. (a) Unless creator of interest provides for disposition in the event of disclaimer (e.g, in the will or trust) the interest disclaimed shall descend or be distributed
a. (1) as to a present interest, as if disclaimant had predeceased creator of the interest, or 
b. (2) as to a future interest, as if the disclaimant had died before the event determining that s/he had a vested interest
ii. If you disclaim property it passes as if you had predeceased decedent and goes back into the estate.
iii. Why do this?
1. This may be done for tax purposes; you may also disclaim when the value of property is so LOW that no one wants to take the property; EX:  property worth $200k inherited, mortgage = $400k
iv. RULE:  disclaimer has to be in writing and filed w/in a reasonable period of time, i.e, 9 months from the date of death.

V. SIMULTANEOUS DEATH STATUTES: §§ 220-224
a. Issue:  here we are looking at who survived whom to determine who will inherit the property; time of death critical.
i. These statutes come in to determine who died first and who died second; these statutes come up especially after catastrophic events.
b. Janus v. Tarasewicz: 2 people injected Tylenol laced w/ cyanide; both died eventually, but the Q was who survived longer?
i. Held:  in determining whether a person is legally dead (i.e., whether one has survived the other) the court will first look to see if the person is brain dead (i.e, has no EEG activity in the brain); look to medical experts first to determine if there is a positive sign of life or in the alternative to assess time of death; but if no medical experts monitored the death process – look to lay witnesses’ assessment of whether there was a positive sign of life in one body and absence of life in the other ( KEY IS BRAIN DEAD!!!

ii. STANDARD:  sufficient evidence of survivorship and here there was sufficient evidence that one person survived the other due to brain activity
c. § 220. Disposition of property; insufficient evidence of survivorship
i. Except as otherwise provided in this chapter, if the title to property or the devolution of property depends upon priority of death and it cannot be established by clear and convincing evidence that one of the persons survived the other, the property of each person shall be administered or distributed, or otherwise dealt with, as if that person had survived the other.
1. The triggering mechanism under § 220 is clear and convincing evidence (it can be 1 minute, 5 minutes, or an hour)
2. Janus: brain death is the marker, especially if you d/n have clear and convincing evidence (then statute d/n control)
d. § 221. Application of chapter
i. (a) This chapter does not apply in any case where Section 103, 6211, or 6403 applies.
ii. (b) This chapter does not apply in the case of a trust, deed, or contract of insurance, or any other situation, where (1) provision is made dealing explicitly with simultaneous deaths or deaths in a common disaster or otherwise providing for distribution of property different from the provisions of this chapter or (2) provision is made requiring one person to survive another for a  stated period in order to take property or providing for a presumption as to surivorship that results in a distribution of property different from that provided by this chapter.
e. § 103. Simultaneous death; community or quasi-community property
i. Except as provided by Section 224, if a husband and wife die leaving community or quasi-community property and it cannot be established by clear and convincing evidence that one spouse survived the other:
1. (a) One-half of the community property and one-half of the quasi-community property shall be administered or distributed, or otherwise dealt with, as if one spouse had survived and as if that half belonged to that spouse.
2. (b) The other half of the community property and the other half of the quasi-community property shall be administered or distributed, or otherwise dealt with, as if the other spouse had survived and as if that half belonged to that spouse.
ii. If husband and wife die together and c/n tell who survived whom, we take the CP and QCP and split it into half (50% to wife’s bloodline and 50% to husband’s bloodline).
iii. If husband/wife survives the wife/husband by clear and convincing evidence, estate will pass from decedent who died first to the survivor’s estate who died second
1. Typically, if have children – goes to them; if no children then distributed according to will; if no will then distributed according to intestacy.
f. § 222. Beneficiaries; right to succeed to interest conditional upon surviving person; insufficient evidence
i. If the right of a beneficiary to succeed to any interest in the property (e.g, gift) is conditioned on the beneficiary having survived another person and it cannot be established by clear and convincing evidence that the beneficiary survived the other person ( the beneficiary is deemed to have predeceased the other persona and d/n take the gift
1. if there is clear and convincing evidence that the beneficiary survived the other person = beneficiary takes the gift
g. § 223. Joint Tenant
i. (a) As used in this section, “joint tenants” includes owners of property held under circumstances that entitle one or more to the whole of the property on the death of the other or others.
ii. (b) If property is held by two joint tenants and both of them have died and it cannot be established by clear and convincing evidence that one survived the other, the property held in joint tenancy shall be administered or distributed, or otherwise dealt with, one-half as if one joint tenant had survived and one-half as if the other joint tenant had survived.
1. Here if c/n determine by clear and convincing evidence, then 50% goes to one JT’s family and 50% to the others; if can determine by clear and convincing evidence then the 50% of JT who died first passes to the other JT’s family and they get 100% now.
2. This also applies to multiple joint tenants (divide equally if c/n determine who died first).
iii. Key is clear and convincing evidence and usually there is a catastrophic event and some facts indicating who died first.
h. § 224. Life or accident insurance; insured and beneficiary
i. If the insured and a beneficiary under a policy of life or accident insurance have died and it cannot be established by clear and convincing evidence that the beneficiary survived the insured, the proceeds of the policy shall be administered or distributed, or otherwise dealt with, as if the insured had survived the beneficiary, except if the policy is community or quasi-community property of the insured and the spouse of the insured and there is no alternative beneficiary except the estate or personal representative of the insured, the proceeds shall be distributed as community property under § 103.
1. If there is clear and convincing evidence that B survived I = B of policy takes the proceeds of the policy
2. If c/n establish that B survived insured – proceeds should be distributed as if insured survived B (will not go to B’s estate).
3. Except if CP (if I and B are husband and wife and there is simultaneous death) ( go to CP § 103 = 50% husband and 50% wife
4. Note:  if you use CP proceeds for a life insurance policy in order to take care of a mistress = ½ of the proceeds belong to the wife
i. § 21109. Transferees; failure to survive

i. (a) A transferee who fails to survive the transferor of an at-death transfer or until any future time required by the instrument does not take under the instrument

ii. (b) If it cannot be determined by clear and convincing evidence that the transferee survived until a future time required by the instrument, it is deemed that the transferee did not survive until the required future time.
iii. This § applies to both a will or a trust = both written documents

iv. Have to show that Te survived by clear and convincing evidence

v. There must be a stated period of time

1. ex:  Te must survive Tr for at least 30 days (can always put in a will or trust a time requirement and the clear and convincing rule attaches to that)

j. § 6403. Failure to survive decedent by 120 hours; deemed predeceased; application of section (see above)
i. This statute applies ONLY to intestacy; in order to be considered an heir, have to survive the intestate by at least 120 hours by clear and convincing evidence
ii. Tricky EX:  husband and wife own each 50% CP and 100% SP:
1. kill of husband and what happens ( CP passes to surviving spouse (50% by intestate succession); for wife to take SP property under intestacy – she has to survive the husband for at least 120 hours (if not then she d/n take separate property)
2. CP is just clear and convincing evidence that one spouse survived the other be even one minute (but SP you have to survive the spouse by 120 hours in order to take in intestate succession).
iii. All other statutes require clear and convincing evidence of survivorship
iv. The reqmt that a person must survive decedent by 120 hours d/n apply if this rqmt would result in the escheat of property to the state.
VI. WILLS:  CAPACITY AND CONTESTS
a. General Analysis:

i. Is the will valid?

1. Testamentary Capacity?

a. Age – § 6100
b. Mental Capacity – § 6100.3(a)(1)
c. Insane Delusion – § 6100.5(a)(2)
2. Testamentary Intent?

3. Formalities?

a. § 6110 = Attested wills
b. § 6111 = Holographic wills
ii. Note: if the fact pattern tells you the “will is valid” = these 3 Q’s are irrelevant.
b. Section A (Mental Capacity):

i. Looking to capacity at the time of execution of the will, i.e., when the will was signed.
ii. § 6100. Persons who may make will
1. (a) An individual 18 or more years of age who is of sound mind may make a will.
2. (b) A conservator may make a will for the conservatee if the conservator has been so authorized by a court order pursuant to Section 2580.  Nothing in this section shall impair the right of a conservatee who is mentally competent to make a will from revoking or amending a will made by the conservator or making a new and inconsistent will.
3. First reqmt of MC:  you must be 18 years of age.
iii. § 6100.5. Persons not mentally competent to make a will; specified circumstances (see PC)
1. Second reqmt of MC:  to have MC the person must have sufficient mental capacity as determined by the following:
a. Person has to know of the nature of his/her property
i. Have to have a rough idea of what you own generally (assets, life insurance, etc.)
ii. Go through their mental list and see if person knows what s/he is talking about
b. Person has to know and the nature of his/her understand family relationships
i. Note:  the assets d/n have to be left to the family, but you have to have the understanding that you have a family
c. Person has to understand the nature of the Testamentary Act
i. Qs like:  why in attorney’s office and does person know what it means to give assets away; does person understand that s/he is creating a will in order to give assets away?
ii. Test of MC comes from Estate of Wright: 3 W’s said T is nuts b/c engages in strange behavior, court says just idiosyncrasies b/c T had list of his property and who he wanted to give it to and he went to a lawyer to do it 
1. Very minimum test = you need minimum capacity b/c a will is attorney drafted and there are witnesses. 
2. Note:  if this was a holographic will – then the challenge would have been easier
iii. To draft a will for an incompetent person results in punishment under professional rules

d. There are 2 steps in real life:

i. Initial determination by attorney that person has capacity;

ii. Drafting of will and person comes back to sign it and they still have to have capacity ( for our purposes, this is the relevant time when they sign the will
e. Fact scenario:  look for aging/elderly clients (the older the more forgetful – but keep in mind that you need minimal capacity); person on medication, drugged out or alcohol ( still draft the will and make sure to keep a good record of what you did.

i. The fact that a person has been declared incompetent and put under conservator d/n necessarily mean the person has no capacity to execute a will ( a capacity to make a will requires less competency than power to make a K or a gift

ii. you want to look at a medical opinion (including medicine taken), the attorney’s opinion (he also might have brought secretary in office to confirm this info), and subscribing witnesses (family members or friends that witness the signing of the will)

iv. Third reqmt = Insane Delusion (sub-category of mental capacity) – § 6100.5(a)(2)
1. (2) The individual suffers from a mental disorder with symptoms including delusions or hallucinations, which delusions or hallucinations result in the individual’s devising property in a way which, except for the existence of the delusions or hallucinations, the individual would not have done.
2. You can have all the above mental capacities and still be suffering from ID; note that usually entire will thrown out, but if only affects part of the will then that part only thrown out
3. Looking for 3 elements:

a. Person must have a false belief;

i. Not every false belief = insane delusion
ii. What looking for:  the person holds this belief regardless of the evidence ( the person must have a false belief and the STICK to it NO matter what
iii. If the person has a false belief and someone tells them s/he’s wrong and s/he corrects the behavior ≠ ID
iv. Religious beliefs:  ct not likely to use as ID b/c c/n be empirically disproved
b. There is no reasonable basis for the T to believe as s/he does based upon facts of which s/he is aware; AND

c. Insane delusion has an effect upon the will.
4. Once these 3 elements are met = the will gets thrown out and person’s prior will controls, unless no will = intestacy
5. In re Strittmater:  woman T hated men and through will gave property to National Women’s Party (she was a member) and cousin argued that but for her ID the property would have gone elsewhere [later evd found that she c/n stand men, nasty notes, smashed clocks, etc.)
a. Court found her ID had an effect upon the will (Berger says not enough b/c not illogical to leave to NWP since she was member)
6. In re Honigman: man believed his wife was unfaithful and cut her out of the will; no matter what family members told him he STUCK to it
a. Court found ID and will was invalid

v. Process for Testamentary Capacity:  

1. Look for age; then minimal level competency (3 part test); if any one of these parts fails = set aside the will; but if 3 parts met, then ask is there ID blocking validity; if so, is it connected to entire will or only part of the will; if will is product of ID then set aside entire or part; no real remedy since no one doing anything to T ( we end up in intestacy
c. Testamentary Intent:

i. Key Q:  did the T have the intent that this specific document be the will (NOT a promise in the future) – that the words on this paper were intended to be testamentary?
1. Note:  biggest area where this will come up is w/ holographic wills; b/c attested wills are attorney drafted
2. Courts usually d/n want individuals to die intestate and hold that there is TI most of the time from informal language ( present testamentary intent is the KEY phrase here (not future intent).
ii. TI consists of the following (which are most commonly used to challenge wills):

1. Undue Influence (someone doing something evil to the T)
2. Fraud & Mistake

a. Fraud:  3rd pty doing something evil to T
b. Mistake: T makes mistake on his/her own (no influence of 3rd pty)
3. Sham Will (not intended to be a real will)
4. Conditional Will (certain conditions in effect which say only if those conditions happen does the T want the will to be in effect)
d. Section B (Undue Influence):

i. Defined:  type of conduct which subverts the T’s free will and substitutes another person’s intent

a. Note:  fine line b/w influence and UI [ex: son treating dad extra nice and more left to son ≠ UE b/c dad making final decision and son just influenced dad’s mind fairly]
b. What’s wrong is putting influencer’s mind into the will.
2. Note:  influence may be that of a 3rd person imputed to the B
ii. Demonstrating UI:
1. Always look for CIRCUMSTANTIAL EVIDENCE (usually there is no direct evidence, have to prove UI through CE).
2. The following categories demonstrate UE:
a. Motive:
i. Did the person have the motive to influence (money involved = motive always exists); doing this b/c want more financial gain or you are not in the will at all
b. Unnatural Disposition:
i. There are 2 types:
1. money goes to a stranger
a. a lot of times will changes and everything goes to caretakers (this is a fine line)
2. goes to distant relatives
a. if you have distant relatives getting more than closer ones all of a sudden = cause for suspicion
c. Opportunity and Access:
i. Geography:  where does the influencer live in relation to T and ask if there was opportunity and access to the T (2 blocks away vs. 2 states away)
d. Confidential Relationship:
i. Ask if there is a confidential relationship b/w influencer and T (not just FD relationships but court has also expanded confidential relationship to include family and close friend)
ii. Ask:  was there trust exhibited in that person?  If yes = confidential relationship.
e. Susceptibility: (mental or physical state)
i. How susceptible is the T to an influencer taking away their free will?  Referring to taking advantage of T.
ii. Here anything is relevant (taking medication, old age, naivety, suffering from alzheimer’s/dementia, not worldly, not astute in business, 
iii. were they dependent (don’t know how to pay bills, analyze investments, etc.) or independent?
Active Participation:
iv. Ask if the influencer did anything that actively influenced the drafting of the will?
v. EX:  suggesting will be drawn up, volunteering to draft one for T, writing/typing one for T, bringing them to a lawyer vs. participation where the end result is not favored towards the alleged influencer (i.e, everyone gets equal share and son was just helping parents along the way)
iii. Certain jurisdictions create a presumption of UI:  will in probate and someone comes along and contests validity of will and contestants have the burden to prove there was UI and the will should be thrown out.
iv. Certain categories raise the rebuttable presumption of UI which shifts the burden back to the proponents of the will to show that there was no UI: (need all 3 to shift the burden of proof)

1. confidential relationship; and
2. unnatural disposition; and
3. active participation
v. Lipper v. Weslow:  T (81) died and left nothing to 3 grandchildren who she claimed ignored her and were not nice to her; son/beneficiary drafted will which included explanation ¶ of why nothing to 3 grandchildren and stated the ¶ was there so that there is no argument of influence making it harder to contest.
1. presumption of UI raised by confidential relationship and active participation, not clear as to unnatural disposition ( but rebutted by 3 witnesses ( court said evidence reflected that she was 81 of sound will and mind and in excellent condition ≠ UI

vi. § 21350 of California Probate Code invalidates any bequest to a lawyer who drafts the will unless the lawyer is related by blood or marriage to the T
1. § 21351 Exception:  permits bequest to non-related lawyer-drafter of will if the client consults an independent lawyer who attaches to the document a certificate of Independent Review, which must state that the reviewing lawyer concludes that the gift is not due to UE, fraud or duress 

vii. In re will of Moses: T, who was a drunk, has affair with lawyer and leaves everything to him; another attorney drafts will 3 years before T dies (independent attny d/n know lover).
1. Ct. says b/c had fiduciary relationship, presumption of UI, and not rebutted even though ind. attny drafted will b/c did not give meaningful ind. advice.

2. Prof. says this is more than enough to rebut the presumption by getting independent advice, even though going to lover/attorney and not sister (b/c don’t have to give everything to blood relatives). influence is OK, and this does not rise to the level of UI b/c he never convinced her to leave him everything; he didn’t even know about her will.
3. Court held UI due to bias
viii. In re Kaufman: 2 men lived together as partners for many years, one rich and the other not (rich paid bills; poor took care of household maters); rich dies and leaves everything to partner; family contests will under UI
1. Court threw out the will based on UI; Berger says NO UI and court bias
ix. REMEDY For UI:
1. if UI affected the entire will – then the entire will thrown out = can do a Constructive Trust where the ct steps in and creates an equitable remedy to prevent UE if you know who the intended beneficiary was; if d/n know who the intended beneficiary was then left w/ prior will or if no will then intestacy
e. Section C (Fraud):

i. § 6104. Duress, menace, fraud, or undue influence; effect on execution or revocation
1. The execution or revocation of a will or a part of a will is ineffective to the extent the execution or revocation was procured by duress, menace, fraud or undue influence.
ii. There are 3 types of fraud:
1. fraud in the execution;
a. D/n happen a lot b/c difficult as a result of the formalities which must be followed:  intentional misrepresentation to T w/r/t the character or contents of the instrument they are signing negating TI (there was no intent to execute had T known the truth)
2. fraud in the inducement; and
a. Fact scenario:  occurs when a person intentionally misrepresents facts to T and T relies on those facts and then executes will (includes entire will, provisions of a will, or refraining from revoking a will or not executing a will).
b. This is old fashioned fraud = BASIC ELEMENTS:
i. False statement; 
ii. Known by the maker to be false;
iii. Which in fact deceived the T; and
iv. Does have an effect upon the will.
3. fraudulent prevention of doing or revoking a will.
a. Can happen in a couple of scenarios:
i. Someone is trying to prevent someone from drawing up a will; or
ii. Someone is trying to prevent someone from revoking a will
b. Usually some type of duress is involved stopping the person from taking that action.
c. Latham v. Father Divine: T died leaving will which gave almost all of her estate to FD; T had expressed desire to revoke the will and execute a new one (codicil) wherein family would receive more and it was alleged by reason of misrep FD prevented the revocation 
i. Ct used CT to give family member in accordance w/ T’s original desire to revoke the will 
iii. REMEDY for Fraud:  will itself thrown out or have will stand if you can isolate the fraud to certain provisions
1. CT if you know who the intended B was (can salvage the gift)
2. if whole will fails = intestacy if no prior will
iv. Note:  w/ UI and fraud it is easy to let in extrinsic evidence to show T lacked TI b/c there is 3rd party influence; but w/ mistake courts have a harder time letting in extrinsic evidence b/c only T’s behavior is questioned.
f. Section D (Admission of Extrinsic Evidence re Mistake and Ambiguities):

i. Fact scenario:  Unlike w/ fraud, a mistake is not the result of someone’ s fraudulent conduct; instead, a mistake arises b/c the T believes something to be true when it is not and this belief either is (1) not induced by another person (the T’s belief arises unilaterally), or (2) induced by another person’s innocent misrepresentation (this other person is mistaken as well).
ii. There are 3 kinds of mistakes: 
1. Mistake in the Execution;
a. EX:  identity of instrument (rare scenario) ( In re Pavlinko’s Estate: husband and wife wrote wills; husband signed wife’s and wife signed husband’s and when they passed away execution is lacking as all the names/provisions are wrong
i. Wills failed b/c there was intent to draft “a” will, but not the specific intent to draft “this” will; even though extrinsic evidence allowed to come in the will failed b/c no TI
b. Majority rule:  mistake in the execution results in failure of will
2. Mistake in the Inducement; and
a. CA Rule:  allow extrinsic evidence to come in to tell us that there was a mistake b/c if look at will there is nothing

b. EX:  Father has 2 children, Michael and Beth; his original will divided his estate evenly b/w the 2; father is walking down the street and mistakenly believes that he sees his son involved in the middle of a drug deal; father then changes his will to leave everything to Beth; father died before finding out that in fact he was mistaken, and that his son was not involved in either the purchasing or selling of drugs.  Is this likely to deny probate to this new will b/c of father’s mistake?
i. Courts generally d/n fix this mistake and thus, Beth would receive father’s entire estate.  In the absence of fraud or UI, courts generally d/n permit mistakes to defeat the probate of a will, even though it is likely that the T would have made a different will had the T known about the mistake.

ii. Some courts, including CA, will grant relief, however, if both the mistake and what the T would have done but for the mistake are stated on the face of the will. [note:  you have to give the reason on the face of the will why you d/n leave the estate to someone or not]
c. REMEDY:  there is no remedy for mistakes in the inducement, unless the reason for the mistake and the disposition that would have occurred but for the mistake both appear on the face of the will.
3. Mistake in meaning, persons, objects.
a. Here, the court has absolutely no problem if extrinsic evidence comes in and they misnamed a person:
i. Ex:  someone got married; wrong address written on will; description of property and persons
b. EX:  Father has 2 children, Jack and Jill.  Father’s original will divided his estate evenly b/w the 2; Jack is in the military and is stationed in a dangerous area in the Middle East; US govt erroneously informed father that Jack was killed during recent hostilities; father then changed his will to leave everything to Jill; father died before finding out Jack was still alive.  Is the court likely to deny probate to his new will b/c of father’s mistake?
i. Again, courts generally d/n permit mistakes to defeat the probate of a will; however, in this scenario, the CA cts would likely rectify this situation by applying PC § 6572, which deals w/ when there is a mistake w/r/t birth or death of a child.

ii. Under the statute, son can contest the will and statute would allow son to his intestate share of the estate.
c. § 6572. Testator’s erroneous belief
i. If at the time of execution of the will the testator fails to provide in the will for a living child solely because the testator believes the child to be dead or is unaware of the birth of the child, the child shall receive a share in the estate equal in value to that which the child would have received if the testator had died intestate.
1. under this § the child gets a share as if T had died intestate
ii. Note that the T can deliberately leave children out of a will, this statute deals w/ mistakes.
iii. The statute prescribing formalities in execution of a will in each State is known as their “Statute of Wills” ( in CA it is found at PC § 6110:
1. § 6110. Necessity of writing; other requirements
a. (a) Except as provided in this part, a will shall be in writing and satisfy the requirements of this section.
b. (b) The will shall be signed by one of the following:
i. (1) By the testator.
ii. (2) In the testator’s name by some other person in the testator’s presence and by the testator’s direction.
iii. (3) By a conservator pursuant to a court order to make a will under Section 2580.
c. (c) The will shall be witnessed by being signed by at least two persons each of whom (1) being present at the same time, witnessed either the signing of the will or the testator’s acknowledgment of the signature or of the will and (2) understand that the instrument they sign is the testator’s will.
iv. Function of Statute of Wills:
1. Ritual Function:  Requires performance of a ceremony to impress upon the T that statements or acts are legally binding.  It is also designed to impress upon the testator, the significance of what is being done, and to make clear to the world that the instrument s/he is signing is to be taken seriously.
2. Evidentiary Function:  To increase the reliability of proof presented as to the dead person’s intentions, by requiring a written instrument signed by the T and the witnessed.
3. Protective Function:  Safeguards the T at the time of execution of the will against UE.
v. Plain Meaning Rule:  majority rule today

1. Where words of a will are “clear and unambiguous” extrinsic evidence is not admissible to show or explain the T’s meaning, or to show that s/he actually intended to describe a different person or piece of property.
2. Reason Behind Rule:  The SOW requires wills to be in writing and to be attested; and parol evidence c/n be used to vary the written will, and dispose of property by unattested writings or oral evidence.
3. Mahoney v. Grainger:  10 days before death T calls for attorney by her bed to execute will; had capacity; she used the magic words “heirs at law” while at the same time she instructed attorney orally to leave equally to my 25 cousins (sole heir at law was her aunt) ( aunt took ahead of cousins b/c heirs at law is powerful enough (PMR barred extrinsic evidence to show T’s true intent was that 25 cousins get the gift)
a. Court said that it was pretty clear estate goes to aunt b/c heirs at law are heirs at law and the fact that it was not in conformity to the instructions given to the draftsman who prepared it or that he made a mistake d/n authorize a court to reform or alter it or remold it by amendments.
vi. Estate of Russell:  PMR changed in CA allowing extrinsic evidence to come in
1. Facts:  T gave ½ to friend and ½ to dog in holographic will (c/n leave to dog); court allows in extrinsic evidence to interpret ½ to dog to really mean ½ to friend in order to take care of dog, but ½ to dog gift failed and passed through intestacy to plaintiffs
2. Court used this case to throw out the PMR and said extrinsic evidence can be used when there is a mistake as to the meaning of a will, persons or objects (extrinsic evidence of all the circumstances under which a will is made)

3. Even if the will is clear and unambiguous = extrinsic evidence allowed to come in ( this was codified in CA’s PC § 6111.5
 
vii. § 6111.5 Extrinsic evidence; admissibility

1. Extrinsic evidence is admissible to determine whether a document constitutes a will pursuant to Section 6110 or 6111, or to determine the meaning of a will or a portion of a will if the meaning is unclear.
g. Conditional Wills:  T writes a will or attorney drafts it and they put a condition into the will, usually as to whether or not they want the will to be effective
i. If the condition is satisfied, the will goes into effect and if condition not satisfied, then will d/n go into effect
ii. Court looks at whether it was an actual condition or just the motive behind the will?
1. Motive vs. Actual condition is the KEY ( pay attention to the language of the will
iii. Conditional Wills (Applicability of TI):
1. Court often says if condition is not satisfied = T d/n have TI!

2. EX1:  The introductory clause of T’s will provides “This will is effective only if I die due to injuries suffered in an airplane accident.”  T dies in a car accident, is the will effective?
a. “only if” provides clear language that T d/n intend this will to be effective unless the condition is satisfied  = will fails
3. EX2:  T’s will provides, “I am going into the hospital for heart by-pass surgery.  I am afraid I might die as a result of this operation and this I make this my last will and testament.  I hereby leave everything to my brother, Phillip.”  The operation is a complete success and T dies 5 yrs later from lung cancer.  T’s will effective?
a. There is an argument that this is only motive and not a condition and there is intent to give to brother = will potentially valid.
4. EX3:  T executes an instrument which states the following “This is my last will and testament.  If I die on this trip to Africa, I leave everything to my girlfriend, Mary Smith.  The remainder of my estate goes to my brother John.”  The T goes on the trip to Africa, returns safely and dies 2 years later of a heart attack.  Is the will effective?
a. Motive or condition:  court can go either way; the language “my last will and testament” may uphold the validity of this will (will effective or condition attaches to entire will is the Q)
b. arguably the will fails b/c he did not die on the trip to Africa.  the langauge about the remainder is not necessarily tied to the condition.
c. a court held the gift to Mary failed but the remainder to the brother was upheld.
5. EX4: Ernie initiated into a legal fraternity and was locked in a room, he though he might die so wrote out a will leaving everything to his mother.  he ended up dying 10 years later.  this is more motive than condition so the will should be upheld unless there was no testamentary intent.
iv. Sham Wills:  key argument is that there is no TI vs. you wrote it and d/n change it for X many years (the will is a joke and no intent)
1. EX:  forcing T to draft a will as part of a fraternity initiation process
h. Will Contests:
i. Contest Timing Rule:  can be contested either at the time it’s filed in probate OR you can file a contest w/in 120 days after the will is admitted to probate
ii. You have to be an interested person (financially) to contest the will?
1. Direct heir at law (the heir who will receive the estate if the will is thrown out technically has to file the real contest in order to inherit)
2. Beneficiary in a will (ex:  had share reduced)
3. Potentially someone who was removed from the will before and then was taken out
iii. No Contest Clause:  valid in CA; idea is to prevent the B from coming in and filing against the estate b/c they are unhappy
1. Says if you file a contest and you lose, you lose your whole estate, i.e., everything you were going to get.
VII. WILLS:  FORMALITIES AND FORMS

a. Generally: 

i. Analysis of validity of a will Q on exam:
1. Capacity?
2. Intent?
3. Formalities?
ii. § 6110:

1. Testator:

a. Signature

2. Witnesses:

a. Number

b. Qualifications

c. Presence

iii. § 6111: no Ws

1. Signature 

2. T’s handwriting

3. Date

iv. Note:  once you get married, you get to control through your will 100% of your separate property

1. you can give away 50% of your CP

2. regarding Quasi-CP you have to ask who the acquiring spouse is:

a. if acquiring spouse passes away first – they can will ½ of CP away and the other 50% belongs to non-acquiring spouse

b. if non-acquiring spouse dies first – can give away 0% and it all belongs to acquiring spouse

v. Note:  a will is drawn during lifetime and only goes into effect when you die (you can revoke it and cancel it anytime you want prior to dying)

vi. What happens when b/w time of drafting and dying your assets change and you d/n change your will accordingly?
1. Residue is the key:  picks up whatever you accumulate from the time of the will and depending on what your debts are the residue is determined (sample in HO Packet)

b. Section A (Execution of Wills) = Attested Wills: § 6110 (see above for language)
i. Requirements of Due Execution:
1. Elements:
a. (a) a will has to be in writing (no oral wills and no videotaped wills)

b. (b) a will must be signed by either:
i. testator; or

ii. by some other person in the T’s name, in T’s presence, and at the direction/permission of the T; or also by a conservator pursuant to a court order under § 2580

1. the other person can also be a W

a. the other person must sign their own name next to T’s written name and again as a W

b. signature of T:  usually not a big deal, but T has to intend that what is there is his signature

i. can be in the form of initials or nickname (has to be normal way he does it; if not, then more questionable (Ws are important)); an “X” will work also if the person is extremely ill

iii. Usually signed at the end of the will (but there is no such reqmt – can be signed anywhere)

c. (c) the will must be witnessed by being signed by at least 2 persons each of whom (1) being present at the same time, witnessed either (i) the T’s signing of the will or (ii) the T’s acknowledgement of his signature or (iii) T’s acknowledgement of the will and (2) understand that the instrument they sign is the T’s will

i. The key is that JOINT PRESENCE:  the W has to sign the document after witnessing one of the iii above
1. Joint Presence Test:
a. Majority:  conscious presence test is satisfied if the Ws are so near at hand that they are w/in the range of any of the T’s senses (CA) [one in sight and one T can hear = probably ok]
b. Minority: Line of Vision test ( the will and the Ws have to be w/in the scope of T’s vision at all times, i.e., T is capable of seeing the Ws (England)
c. e.g. hospital bed – W2 behind curtain, w1 in front of it.  W1 signs as witness, W2 comes in behind curtain and signs will.  under majority rule is probably good b/c T could hear W2 behind curtain.  under minority rule no good b/c no line of vision
d. e.g. – T is in hospital bed, signs it, gets sick, W1 & W2 leave the room and go to waiting room.  W1 goes to bathroom before W2 signs it.  W2 goes to bathroom before W1 signs it.  the will is good b/c doesn’t matter if W sign in the presence of each other or of the T.  THE KEY IS WHAT THE TESTATOR DID (signed or acknowledged it in front of witnesses)
e. e.g. – witnesses live in the same house.  T announces he signed his will but W’s were not in the same room.  probably not enough to satisfy conscious presence test.
f. e.g. one W signed after T died but T signed in front of W. Will NO GOOD b/c W needs to sign before T dies.
ii. § 6112. Witnesses; interested witnesses
1. (a) Any person generally competent to be a witness may act as a witness to a will.
a. 18 yrs or older; you d/n have to know content of will, just that s/he is signing it
2. (b) A will or any provision thereof is not invalid because the will is signed by an interested witness.
a. Note:  at CL – if you were an interested W you were incompetent to testify during probate, if 2 incompetent then both c/n testify = will thrown out
b. This § says that the interested witness can testify at probate = new rule
3. (c) Unless there are at least two other subscribing witnesses to the will who are disinterested witnesses, the fact that the will makes a devise to a subscribing witness creates a presumption that the witness procured the devise by duress, menace, fraud, or undue influence.  This presumption is a presumption affecting the burden of proof.  This presumption does not apply where the witness is a person to whom the devise is made solely in a fiduciary capacity.
a. Have to have at least 2 (can have 3); c/n be beneficially interested = prevent fraud & UI
b. This § d/n come in if there are 3 W and 1 is interested b/c the 2 disinterested ones can testify per (b)
i. Supernumerary:  if there are additional witnesses that are able to testify, then interested d/n have to testify
c. Under this § if you are an interested W, there will be a rebuttable presumption that you rec’d this gift through fraud, duress & UI (can go to court and rebut this presumption raising gift argument and close relationship, etc.)
4. (d) If a devise made by the will to an interested witness fails because the presumption established by subdivision (c) applies to the devise and the witness fails to rebut the presumption, the interested witness shall take such proportion of the devise made to the witness in the will as does not exceed the share of the estate which would be distributed to the witness if the will were not established.  Nothing in this subdivision affects the law that applies where it is established that the witness procured a devise by duress, menace, fraud, or undue influence.
a. Ct will take away from interested W what appears to be profit that the person took (rebuttable presumption – if interested presumed to take this extra amount)
i. Ex:  if old will you got $50k and new one that interested W witnessed s/he got $100k = will get only $50k
ii. Note:  only taking away profit the interested W would have gotten, s/he can still testify
b. Called “purging statute” – if there is no prior will the interested W gets what you would have gotten in intestacy; if non-family member = then nothing
c. Estate of Parsons:  Rule:  a W must be disinterested at the time of execution, not at a time later like 10 months here.
2. In re Grothman: T took one W into room and had her sign and then the other W into the room to sign the will; there was no joint presence held the court
a. Note:  execution of a will usually d/n get contested, especially when capacity and TI are present

3. CA:  there is no reqmt that the Ws sign in the presence of the T (they d/n have to be in the presence of the T, nor do they have to be in the joint presence of each other when they sign the will)
a. Note:  some jurisdictions require joint presence, but not CA

b. EXAM:  state both rules to impress Berger

4. Order of signing:  logically T signs first and then W

a. Rule:  As long as the W signed the will before T dies the will is valid (the key issue is that the W properly witnessed the T sign the will)

ii. Attested Ceremony Formalities:

1. Attestation clause:  affidavit attached to will (proof under penalty of perjury) that the W did in fact witness what T did and signed the will and therefore W’s presence is not necessary during probate [not necessary in CA] (NOT DISCUSSED IN CLASS)

a. Bottom line: there is proof

2. Who keeps the will?

a. T usually takes the will if they want

b. Preference: attny keeps will b/c:

i. Will can get lost

ii. Prevent people from revoking or changing the document or getting their hands on it

iii. Strictly monetary = hold on to will so you can probate it

c. Section A (Execution of Wills) = Holographic Wills: § 6111
i. § 6111. Holographic wills; requirements [can be on anything, loose leaf paper, wall, fender or car, eggshell, on a nurse, handbag, desk, etc.]
1. (a) A will that does not comply with Section 6110 is valid as a holographic will, whether or not witnessed, if the signature and the material provisions are in the handwriting of the testator.
a. NO W’s needed for HW
b. If will d/n comply w/ 6110 (you get a 2nd shot) whether witnessed or not, if the signature & material provisions are in T’s handwriting
i. W not required b/c if material provisions of will in T’s handwriting – fraud is protected against (can duplicate a signature, but not an entire will)
2. (b) If a holographic will does not contain a statement as to the date of its execution and:
a. (1) If the omission results in doubt as to whether its provisions or the inconsistent provisions of another will are controlling, the holographic will is invalid to the extent of the inconsistency unless the time of its execution is established to be after the date of execution of the other will.
b. (2) If it is established that the testator lacked testamentary capacity at any tie during which the will might have been executed, the will is invalid unless it is established that it was executed at a time when the testator had testamentary capacity.
3. (c) Any statement of testamentary intent contained in a holographic will may be set forth either in the testator’s own handwriting or as part of a commercially printed form will.
a. Estate of Johnson:  part of document in handwriting and part typewritten, it is signed and the Q is whether the material provisions are in the handwriting of the T?
i. Court found no TI b/c material provisions typewritten; said if you take out all of the printed material all you have is names, beneficiaries; w/o printed material no clue as to what this document is ( this is a strict interpretation of the statute
b. CA:  § 6111(c) remedies this strict interpretation ( if you have a commercially printed will form and you have a situation where there is a form w/ fill-in-the blanks it will be valid as a holographic instrument 
i. Berger: d/n get this confused w/ someone typing up their document (it has to be a commercially printed form w/ fill in the blanks)
ii. Problem Areas:

1. Integration: what is the will made up of

a. If there is a fact pattern where there is indication that not sure what the will is made of, then there is an issue (ex: pages not stapled together, usage of weird pages); how do we know where the will started and where it ended

2. Signature: what makes up T’s signature

a. Q:  is this the T’s intended signature for his/her will (note: d/n necessarily have to be at the end; usually w/ HW’s it can be anywhere)

b. Two Issues come up:

i. Placement of the signature

ii. What is the signature made up of (full name, nickname, initials) ( ask if this is the way T normally signs a document
3. Material Provisions/Handwriting:
a. Material provisions must be in the handwriting of the T:

i. Dispositive provisions:  specific gifts

ii. Words of testamentary intent:  can be one of the following:

1. words that say “this will take affect when I die”

2. beneficiaries indicated can be considered words of intent and material 

3. naming executors or guardians are also words of intent and material 

iii. Not every HW will have all material provisions and this d/n mean that it’s invalid – the key is material provisions indicative of TI

b. Keep in mind:  if there is no will contest, then there really is no issue w/ HW

4. Capacity:
a. § 6111(b)(2) deals w/ capacity and generally there is more of an attack on capacity w/ HWs; first potential time you can execute a will is when you are 18 and up to the time you die [note:  it is easier to challenge a will on these grounds]

i. When contesting the will under this §, if you can show that the T lacked capacity at any time b/w 18 and up to time they die = then the will is invalid;
ii. Once that is proven, contestant shifts the burden of proof to the proponent of the will and the proponent has to establish that it was executed at a time when the T had capacity (if c/n prove this then the will is valid).
1. Have to prove 2 things: basically, have to find the date and show that the person had capacity
a. T had capacity at the time of execution; and

b. The time T executed the will.

5. Testamentary Intent: this is the biggest issue w/ HWs

a. W/ attested will, no issue b/c attny verifies intent

b. If will is NOT dated = HW’s d/n have to have a date on them but certain problems arise: [note:  this applies to TI, signature and handwriting of T]

i. § 6111(b) deals w/ this problem:

1. (b)(1) major point:  the last will in time represents the last manifestation of the T’s intent, i.e, last will is controlling, but what if we find multiple documents, some w/ dates and some w/o?
a. First, are there any inconsistent provisions in the documents we are looking at?
i. No – then there is no date issue.
ii. Yes, there are some potential inconsistencies – (b) comes into play.
b. Second, once we find potential inconsistencies:
i. Try to determine if there is extrinsic evidence that can tell you if one document came before or after the dated docent. [d/n need much EE].

ii. If there is no extrinsic evidence available, then the dated document controls only as to the inconsistent provisions. [generally no EE available b/c it’s a holographic will]

2. Now, what if there are 2 documents both w/ no dates?
a. If no inconsistent provisions – both documents get probated and everyone gets their gifts even w/o a date.
b. If inconsistent provisions and there is no proof as to which came first, go term by term to see if there are inconsistencies:
i. If there are inconsistent provisions and the documents are not dated, the gift fails and falls into the residue (none of specified beneficiaries get)

ii. If no residue = intestacy.
c. Kimmel: dad wrote letter to son, very grammatically unsound and d/n make much sense and dies short time after that

i. Issue:  should court turn an informal letter with potential words of TI into a will?
ii. In this letter court said there was enough b/c there were dispositive provisions (condition of death; signature was “dad” but he always signed this way; and beneficiaries were sons).

d. Informal Letters: usually come in the form of instructional letters

i. EX:  T writes to attorney requesting attorney “I would like you to make the following changes to my will” ( this is not present TI for a codicil b/c no present TI, the T must be putting words into effect right now that this is my intent right now and I want someone to make these changes right now
1. If she had said “I am making the following changes” = clear present TI

iii. See HO 2/4/03 for examples.

iv. Note:  court’s preference is to have a person die testate, so usually d/n knock out what the person did in writing.

v. Problem of Specificity:  the HW has to be specific enough for the court to honor it as a HW (ex: “I trust that he will see to the preservation of my pictures” is not specific enough)

1. Note:  c/n have a document for the sole purpose of disinheriting an heir – need at least one more probate provision such as “I give…”

vi. Analysis:


1. Do 6110 analysis;
2. Do 6111 analysis; then
3. Do intestacy analysis
d. Section B (Revocation of Wills): 
i. Revocation by Writing or Physical Act:
1. § 6120. Acts constituting revocation
a. A will or any part thereof is revoked by any of the following:
i. (a) A subsequent will which revokes the prior will or part expressly or by inconsistency.
1. This § deals w/ a writing and to have a valid revocation, it has to be in a valid testamentary document ( have to do a 6110 or 6111 analysis to get a valid written will or codicil
2. Revocation is only valid under (a) if valid written instrument
ii. (b) Being burned, torn, canceled, obliterated, or destroyed with the intent and for the purpose of revoking it, by either (1) the testator or (2) another person in the testator’s presence and by the testator’s direction.
1. This § deals w/ a physical act ( this is a revocation by physical act not by written instrument
2. Some physical act performed on the will w/ the intent simultaneously when the act is done that that the will be revoked [simultaneous intent important so that not an accident]
3. Potential issue is sufficiency of the physical act:  touch words vs. not touch words.
4. Burning: any part of will w/ intent to revoke; d/n have to touch the words (if will in envelope must burn the will; if intent to revoke and only enveloped touched ≠ valid revocation)
5. Tearing: have to hit some words of will; tearing or cutting out signature = valid revocation
a. Note:  act of revocation on copy of will d/n count
6. Cancellation: can put an “X”, can put “VOID”; d/n have to be on all the pages; have to touch the words and indication of intent 
a. Partial revocation by cancellation:  getting only part of a ¶ or § in the will (have to figure out if the T intended to get rid of the entire will or just putting a line through one ¶ or §) ( lining out sentences is better if you just want to get rid of a ¶ or §
7. Obliteration: black the will out or scratch it out and write all over it; have to touch the words; obliteration of signature revokes entire document
8. Destruction: natural disaster vs. intentional destruction; natural disaster w/ no intent ≠ valid revocation
9. Accident = clearly no intent to revoke ( the act has to be w/ simultaneous intent to revoke + have to do the act of revocation on the original copy (copy d/n count)
10. Note:  if another person committing the physical act, T must give instructions in person, over the phone or writing a letter w/ instructions d/n count (issue:  was this done w/ T’s knowledge and his presence).
2. § 6121. Duplicates
a. A will executed in duplicate or any part thereof is revoked if one of the duplicates is burned, torn, canceled, obliterate, or destroyed, with the intent and for the purpose of revoking it, by either (1) the testator or (2) another person in the testator’s presence and by the testator’s direction.
i. If there are 2 duplicate wills (i.e, 2 originals and the T actually signed the formally) an act of revocation performed on one revokes the other
ii. This d/n apply to copies.
iii. Potential issue:  if T revokes the will, later on a duplicate pops up and there is no knowledge of the revocation – what do we do?
1. problem is does anyone know the will has been revoked and arguably could get probated b/c no one knew it was revoked
3. § 6124. Destruction of will with intent to revoke; presumption
a. If the testator’s will was last in the testator’s possession, the testator was competent until death, and neither the will nor a duplicate original of the will can be found after the testator’s death, it is presumed that the testator destroyed the will with intent to revoke it.  This presumption is a presumption affecting the burden of producing evidence.
i. This § deals w/ lost or destroyed wills; when the person dies and you c/n find the will
ii. Factual scenario:  you must believe that will was in T’s possession at death; T was competent until he passed away; d/n have a duplicate original ( then it is presumed that the T revoked the will w/ intent to revoke
1. This is a rebuttable presumption wherein you must be able to show the reason that the will wasn’t found was b/c it was destroyed BUT not b/c of intent to revoke.
a. If you can rebut this presumption = person deemed to have died intestate
b. If you have a copy – it will not rebut the presumption – must first show that it was destroyed but w/o intent to revoke (but can use copy later to prove up terms).
2. IF there is a duplicate original – this presumption d/n come into being.
4. There are 2 types of revocation pursuant to 6120(a):
a. Express revocation: (express words)
i. Need language indicating present intent to revoke prior will or codicil in whole or in part.
1. present intent = words are in present tense

2. present words that go into effect right away and are contained in a valid second document

ii. Ex:  “I revoke all prior wills” – if no will substituted or created, then this person choose to die intestate
iii. You can have a will w/ the sole purpose of revoking all prior wills.
iv. W/ express words of revocation = only the 2nd will goes to probate.
b. Inconsistency/implied/no words at all: 
i. Start out w/ valid will and there is also a second document raising inconsistent terms.
1. this is still revocation by a written document
2. the 2nd document is called a codicil – which is executed w/ same formalities as a will but its function is to modify the will
3. both documents are valid:  original will valid under 6110/6111 and second one valid under 6120
ii. GR:  last will in time controls w/ inconsistent terms resulting in revocation by inconsistency
iii. W/ inconsistent revocation both documents go to probate and we have partial revocation and the later terms control (meaning modification and changes to the original will)
1. if the 2nd document completely changes and says “all to X” then we get total revocation, i.e., all dispositive provisions are changed
5. Note:  you can revoke a codicil only and not the original will
a. But, if you perform an act of revocation on the will, the codicil to the will is revoked b/c by definition, the codicil follows/modifies the will.
6. Thompson v. Royall:  T, in presence of W told judge she wanted to destroy will and codicil in order to die intestate; on both documents and judge signed revocations on the back
a. Clear intent to revoke.
b. Analysis:
i. Go to § 6120 and look to § 6110 to see if previous instrument was even valid.
ii. The revocation was invalid under § 6120(a) b/c not valid under § 6111 b/c not signed by the T and not in T’s handwriting; also not valid under § 6120(b) b/c not touching any words (on the back of the document; all judge had to do was rip up the documents in her presence).

c. Estate of Pfeiffer: CA rule says that for a revocation to be valid written on the will or a codicil itself w/o touching words, it has to have meaning standing alone ( ask if you take it apart from the will does it have any testamentary meaning on its own?  This is pursuant to a § 6111 analysis of a § 6120(a) revocation.

i. Ex:  suppose T in Thompson had written “cancelled” on top of the first page w/o touching words ( ≠ valid revocation b/c if you isolate “cancelled” it d/n have testamentary meaning on its own; had she touched the words, then physical revocation

ii. Note:  at some point if the T writes enough and it makes sense standing alone, the Court may hold it as a valid revocation under 6111

7. Note:  even if there is language like “I disinherit X” and that will is revoked, the will is invalid and so is the disinheritance provision.

ii. Dependent Relative Revocation:
1. Recall w/ mistake the court had a few options to help the T out; here we have the flipside ( what happens when the T makes a mistake in the revocation?  

a. Courts are liberal in helping and try through DRR to cancel the revocation.

2. Purpose/Explanation:  
a. Whole will revoked:  The doctrine states that when a T revokes a will upon the belief that a new will is valid, but for some reason, the new will is invalid, the revocation can be canceled if probating the revoked will would carry out the T’s intent more closely than letting the property pass by intestacy.
b. Specific gift revoked:  The doctrine states that when a T revokes a specific distribution upon the belief that another distribution will be valid, and the other distribution is not valid, the revocation can be canceled if restoring the original gift would carry out the T’s intent more closely than having the original gift fail and the B take nothing.
i. W/ specific gift:  usually by an act of cancellation, like crossing something out and writing new gift above or next to it and then passing away.
3. Requirements for Application of Dependent Relative Revocation:
a. A valid testamentary instrument (will/HW) to begin with;
b. A valid act of revocation performed upon a testamentary instrument;
c. T’s belief that another disposition is valid (entire will or a distribution w/in the will);
i. Courts have a lot of leeway w/ this prong.
ii. W/ distribution in the will/specific gift:  if the gift is changed to a larger amount then court will reinstate and give the lesser amount since it’s clear that T wants B to get more not less; but the more T deceases the gift to that B through changing documents; the more likely court will give B zero as opposed to the original larger amount.
d. The alternative disposition must be ineffective; and
i. Ineffective alternate disposition; if it’s effective you d/n have revocation as a problem b/c the second instrument issues (it’s ineffective under § 6120(a) through 6110 or 6111 OR under § 6120(b)).
ii. If will is followed by an effective disposition = then DR d/n apply, whether external (all of the will) or internal (specific gifts).
e. In order to cancel the revocation, the Court must determine that this result would be consistent w/ the T’s probable intent.
i. Court decides this: even if above 4 elements met, the court still has discretion to cancel the revocation or not.
ii. In terms of analysis, choice court has to make: court will either cancel the revocation and reinstate the revoked will through DRR or let person die intestate ( These are the options under DRR
1. Ex:  Mary has original will giving ½ to friend X and ½ to friend Y; crosses out this will and writes 1/3rd to X, 1/3rd to Y and 1/3rd to Z typewritten; no witnesses and not in her handwriting therefore revocation is invalid ( court must decide whether to pass her estate intestate or reinstate the original will using DRR (look at Mary’s probable intent, if she dies intestate her estate goes to brothers and sisters; but she both times left it to her friends – so her probable intent is to give to friends and reinstate the original ½ to X and ½ to Y using DRR)
2. Ask: will the court jump in and change the inheritance?
3. Any type of extrinsic evidence is admissible to determine T’s intent.
iii. Carter:  make sure to look at the documents and see who the people are involved, who the heirs are and whether or not they are mentioned (court’s can really stretch T’s belief, if they choose – but be careful not to go too far)

4. Key Element:
a. The doctrine applies ONLY IF there is an ineffective alternate disposition of property.  The doctrine d/n apply when a T revokes his will by mistake, and then makes an effective new disposition of the property.
5. After 5 elements of DRR analysis:  ask if it’s a valid gift or will B get zero?
6. When the gift fails = goes into residue.
7. Note:  the will d/n have to be in physical existence in order for DRR to apply (ex:  if you burned a will, you can still reinstate it by proving the will up).

8. Exception to DRR:  Interlineation
a. If there is a valid HW; the signature acts for both codicil and the original will, d/n need a new writing/signature

b. DRR d/n really apply when you start crossing out gifts and writing in new gifts on a HW.

c. Note:  more room for fraud here; if a lot of changes, handwriting expert brought in by court.

9. What if instead of gift’s changing, the people’s names change:
a. Same analysis, there is an act of revocation; ask if it’s a valid change/revocation; did T believe it was valid; and what will the court do?

b. Only way the court will apply DRR is if there is some type of extrinsic evidence to show that there is a relationship b/w the original and changed name and T saying s/he d/n want to give it to the original anymore.
iii. Revival:
1. These are methods of bringing back a will from the dead; note w/ DRR there was a mistake in the revocation; here talking about a will that is actually revoked by a later instrument and something happens to the later instrument (we ask:  did the T intend to bring the original will back to life?)
2. § 6123. Second will revoking first will; effect of revocation of second will
a. (a) If a second will which, had it remained effective at death, would have revoked the first will in whole or in part, is thereafter revoked by acts under Section 6120 or 6121, the first will is revoked in whole or in part unless it is evident from the circumstances of the revocation of the second will or from the testator’s contemporary or subsequent declarations that the testator intended the first will to take effect as executed.
i. Fact scenario: will #1 is validly executed (whether attested or HW); #1 revoked by will #2 and 2nd will revoked by a physical act (Q becomes, is will #1 brought back to probate it or will person die intestate?)
1. bottom line:  allowed to listen to extrinsic evidence to see if T had intent to revive will #1 (look for contemporaneous or subsequent acts that show s/he wants will #1 to be back in effect)
2. note:  if will #1 destroyed = have to prove it up!
b. (b) If a second will which, had it remained effective at death, would have revoked the first will in whole or in part, is thereafter revoked by a third will, the first will is revoked in whole or in part, except to the extent it appears from the terms of the third will that the testator intended the first will to take effect.
i. Fact scenario: 3 documents revoking each other where there is will #1, second doc revoked will #1 and then third document revoking first revocation of will #1 (Q:  is there any intent that first revocation be brought back into the picture?)
1. note, here:  no extrinsic evidence is allowed in if there are no express words indicating that they want #1 to be revived.
2. if there are no words that you want #1 back in the picture, then #1 d/n work and distribution is made according to #3 b/c #1 and #2 expressly revoked.
ii. If there is some language that T wants #1 to be brought back (even a reference to #1; courts pretty liberal w/ this) = REVIVAL

1. in this scenario, #2 has been revoked and what will go into probate is #1 and #3 together (note that you can still have revocation by inconsistent terms)
iii. D/n forget initial analysis w/r/t valid will under § 6110 or 6111 and revocation under § 6120.

3. Estate of Alburn: in this case if CA law applied under 6123(a) revival would result, but not in a revival jurisdiction so court applies DRR noting that DRR can also apply to an alternate disposition making reference to an old document [note:  3 types of DRR = external, internal and making reference to old doc/where T makes a mistake of law].
a. Facts:  1955 will, then expressly revoked w/ 1959 will; then in 1960, 1959 will torn up and told relative T wants 1955 will to stand
b. Even under DRR c/n get will #1 back b/c validly revoked, i.e, effective alt disposition; but if we can get #2 back that’s better than intestacy (false belief that by tearing up #2, she is reinstating #1 when #1 already revoked)
i. Court revived #2 by using DRR b/c there was a mistake of law where the belief was that by tearing up #2, #1 is reinstated.

iv. Revocation by Operation of Law; Change in Family Circumstances:
1. This statute applies when you get divorced and forget to change your will before you die.

2. Note:  this statute d/n apply to contractual types of relationships such as life insurance policies, stock accounts b/c these are not controlled by a will.


a. Changing the will d/n affect these documents and therefore revocation by divorce d/n work here.

b. You have to change the beneficiaries of these contractual documents.

c. Revocation works only on testamentary instruments and d/n change contractual relationships.

d. Keep in mind (covered below in more detail):  forgetting to put children into instrument may also be considered a revocation.

3. § 6122. Dissolution or annulment of marriage; provisions revoked; other change in circumstances
a. (a) Unless the will expressly provides otherwise, if after executing a will the testator’s marriage is dissolved or annulled, the dissolution or annulment revokes all of the following:
i. (1) Any disposition or appointment of property made by the will to the former spouse.
ii. (2) Any provision of the will conferring a general or special power of appointment on the former spouse.
iii. (3) Any provision of the will nominating the former spouse as executor, trustee, conservator, or guardian.
b. (b) If any disposition or other provision of a will is revoked solely by this section, it is revived by the testator’s remarriage to the former spouse.

c. (c) In case of revocation by dissolution or annulment:
i. (1) Property prevented from passing to a former spouse because of the revocation passes as if the former spouse failed to survive the testator.
ii. (2) Other provisions of the will conferring some power or office on the former spouse shall be interpreted as if the former spouse failed to survive the testator.
d. (d) For purposes of this section, dissolution or annulment means any dissolution or annulment which would exclude the spouse as a surviving spouse within the meaning of Section 78.  A decree of legal separation which does not terminate the status of husband and wife is not a dissolution for purposes of this section.

e. (e) Except as provided in Section 6122.1, no change of circumstances other than as described in this section revokes a will/
f. (f) Subdivisions (a) to (d), inclusive, do not apply to any case where the final judgment of dissolution or annulment of marriage occurs before January 1, 1985…
e. Section C (Components of a Will):  the following concepts determine what documents actually end up in the probate process

i. Integration of Wills:  trying to determine what makes up a will and integrate all into one document)

1. Trying to figure out if the will has been tampered w/:

a. Attested will:  difficult b/c attorney drafted + formalities

b. HW:  easier to tamper w/

2. There are 2 types of integration:

a. External:  what is there for probate?

b. Internal:  is there a problem w/ the pages that make up the will?

i. Categories to look for to test if there is an integrated will/fraud check: applies to both attested and HW

1. having T initial each page
2. handwriting or signature should be in blue ink to be able to tell apart original from copies

3. make sure that all pages are stapled together (multiple staple marks suggest tampering)

4. pagination (have it in order to know what T’s thought pattern was
5. all pages are of same type (paper)
a. age, quality, brightness of paper = relevant

6. consistent type (see if font is the same from front to back)

7. sentence structure (try not to have every page end in a sentence, especially HW b/c if looking for internal integration, like to see continuance onto another page making it harder to tamper w/ the document)
ii. Republication by Codicil: 
1. Codicil:  a document which is executed w/ testamentary formalities under 6110 or 6111 which modifies/updates a prior will

2. Under this doctrine, a will is treated as reexecuted (republished) as of the date of the codicil.
a. Important consequences:  T revokes first will w/ will #2 and executes a codicil to the first; the first will is republished and thus will #2 is revoked by implication ( this is republication by codicil b/c will #1 has been updated and the date of execution of the will is the codicil’s
b. Note:  last republication of any codicil is the date of the will b/c all documents are read together as one instrument when you go to probate

c. Ex:  first, typed will w/ witnesses, then typed codicil to a will a year later that is inconsistent w/ first will 

i. If there are inconsistent gifts, it goes to the person stated in the codicil b/c of implied revocation

ii. You d/n have to mention the will to have a valid republication, but you need to show that there was a will.

3. This is important (especially w/ omitted spouses or children) b/c if you have a will that gets updated up to the time of the codicil and the time the will was drafted there was a child omitted, they forgot to change the will and then they published their will through codicil and child no longer omitted

4. Difference b/w republication by codicil and doctrine of incorporation by reference:

a. Republication applies only to prior validly executed wills

b. Incorporation applies to incorporate into a will instruments that have never been validly executed
iii. Incorporation by Reference:
1. Evolution of the Code:  start w/ 6110 and SOW w/ plain meaning rule; then 6111 gives effect to HWs and extrinsic evidence can come in through Estate of Russell; now 6130 incorp by reference ( move toward liberalization of formalities.

2. § 6130. Writing in existence at execution; incorporation by reference
a. A writing in existence when a will is executed may be incorporated by reference if the language of the will manifests this intent and describes the writing sufficiently to permit its identification.
3. RULE:  we will allow the T to make references to other writings and have those writings be admitted to probate and help us explain terms in a will, but the key here is that this writing d/n have to follow any testamentary rules.
a. This doctrine gives effect to documents that have not be executed w/ formalities
b. 3 reqmts:
i. Intent:  T must have intent to incorporate the writing;
1. Factors:  is there intent to incorporate the document?
a. Date is important
b. Doc location (did T say it was going to be there and it was; if not in same place problem w/ same doc or not – then look to specificity

c. Was T specific or not (the more specific the better)

d. Was doc in existence at the time of the will
2. intent at time of will execution; the will is valid and the fact that the original document was executed under duress or incompetence is irrelevant

3. validity is of the will and not of the documents to be incorporated b/c those d/n have to follow formalities

ii. Existence:  The writing to be incorporated must have been in existence when the T executed the will (KEY reqmt); AND

1. note:  the document d/n physically have to be present at the time of execution of will; but we have to know where the document is located and that it is in fact, in existence

iii. Specificity:  T must identify the writing w/ sufficient specificity so that no other document could reasonably be referred to by that description (has to be sufficiently identified in the will).

4. Cross-over b/w republication by codicil and incorp by reference:

a. Note:  c/n have republication by codicil if there is no valid will; if the will is not valid you c/n republish it to validate it

b. Clark:  Start w/ an invalid will, followed by a valid codicil (note that the codicil has to stand on its own as a will); if it does stand on its own, then you can incorporate the earlier writing (invalid will) by reference if the 3 requirements are met.  At this point both documents go to probate.

i. Here, have to do the 3 reqmts for the analysis AND have to identify all of the documents first before doing the analysis.
c. Johnson: Mr. J puts will together which says “I, D.G. Johnson declare this to be my last will” = typed; 3 dispositive provisions and at the end in handwriting “To my brother James I give $10 only.  This will shall now be complete.”

i. Analysis:  

1. Not valid under 6110 b/c no W

2. Not valid under 6111 b/c not all in handwriting of T

a. Court still created a will which then gets republished by the bottom handwritten part which is the codicil ( an argument that this should have been probated = d/n use this argument on EXAM (note: you c/n have a valid codicil w/o a valid will)

b. Court should have said that if 2 different parts, bottom part is the HW, incorporating by reference the 3 typed unsigned ¶s

3. But court treated this as 2 documents and held a valid will to exist: treat it as if the handwritten part was torn off and that was the codicil that republished the typewritten will (note that the codicil validly operates as valid republication of the will no matter what defects may have existed)
d. Mrs. Knoll’s case:  let’s say that instead of the judge, T wrote on the back of her will “I revoke this will” and dated it ( under § 6120(a) looks like a valid revocation, except the problem is which will, it says “this will” – if you use incorporation by reference (3 reqmts) and incorp the will by reference = now have a valid revocation.

i. NOTE:  you are incorporating the will by reference NOT the revocation by reference
ii. Note:  if revocation attached to the document, it would work as well; but if separated out then it potentially d/n work.

iv. Acts of Independent Significance: this doctrine is the last in trying to get as far away from formalities as possible

1. Called the “Will of Construction” – the farthest away from the SOW

a. Look at a progression; see if the will is valid under incorporation by reference then come to AIS

b. Fact scenario:  spot this by looking for open-endedness; T wants to make a gift now but it will be affected by some other event in his lifetime and d/n identify the beneficiary or gift specifically

i. Most common:  “my children” not knowing how many; or “balance of my estate” = both open ended at the time of drafting

2. § 6131. References to acts and events
a. A will may dispose of property by reference to acts and events that have significance apart from their effect upon the dispositions made by the will, whether the acts are events occur before or after the execution of the will or before or after the testator’s death.  The execution or revocation of a will of another person is such an event.
3. At CL and pursuant to the “plain meaning rule,” there was a rigid insistence that all of the provisions of the will be within the will’s 4 corners and known to the T at the time of execution.
a. AIS, codified in § 6131, permits a will to dispose of property by reference to acts and events that have significance apart from their effect upon the dispositions made in the will.
b. In other words, this doctrine permits a court to fill in certain blanks in the T’s will by referring to acts or events done during the T’s lifetime for primarily non-testamentary reasons.  If the act or event has only testamentary significance, the provision of the will based on the act or event is then invalid.
4. Examples/Elements:
a. To identify a beneficiary;
i. Outside events change the will and the will evolves throughout time

ii. T’s will contains the following clause:  “I bequeath $1000 to each person who is employed in my retail store at my death.”
1. New rule:  the beneficiaries can be determined by subsequent acts of employment in the T’s discretion, but those acts obviously have significance independent of their testamentary significance and consequently, the bequests are valid.
2. Old rule:  under PMR the gift would fail b/c T d/n know who will be employed by him when he dies
iii. EX:  devise to “children” not known at time of devise ( having children has independent significance aside from testamentary
b. To identify a gift; 
i. Identity of land d/n have to be specific; use of the word “residence” gives you the opp to lave it open

ii. T’s will contains the following clause:  “I give the residence I own at the time of my death, to my son, John.”  
1. the identity of the land has significance other than its testamentary significance, consequently, the gift is valid.
iii. EX:  devise “furniture” – IS b/c you use furniture and it’s not just testamentarily significant
c. Failed bequest.
i. When the doctrine d/n work b/c no independent significance.
ii. T bequeaths “$10,000 to each person named on a sheet of paper attached to my will at the time of my death.” 
1. the paper is not in existence at the time of execution of the will (thus, it d/n comply w/ the reqmts for incorporation by reference).
2. Does the paper have significance other than testamentary significance?  NO, and therefore this particular provision of the T’s will is invalid.
f. Section D (Contracts Relating to Wills): deals w/ contracts that become a will

i. § 21700. Contract to make will or devise; establishment; effect of execution of joint will or mutual wills; applicable law
1. (a) A contract to make a will or devise or other instrument, or not to revoke a will or devise or other instrument,
 or to die intestate, if made after the effective date of this statute, can be established only by one of the following:
a. (1) Provisions of a will or other instrument stating the material provisions of the contract.
i. The will itself will set out that the K is in existence or the fact that I will not revoke this will b/c entered into a K for a specific person.

b. (2) An expressed reference in a will or other instrument to a contract and extrinsic evidence proving the terms of the contract.
i. A little bit of incorp by reference, make a statement in a will referring to a K, this is an ex of incorp the K into will

c. (3) A writing signed by the decedent evidencing the contract.
i. Some kind of written agreement where in writing T says you do this and I will give you that; here law of wills and K working together ( this § gives the person the right to sue the estate under breach of K c/a
ii. Ex:  elderly person talks to aunt and says “if you stay w/ me during last years I will lave you $50k in my will” – a writing to this effect is signed and dated and copy given to aunt; elderly person sits down and drafts will leaving $50k to aunt, 1 year later revokes will w/o the $50k and d/n tell aunt, draws new will w/o leaving $50k to aunt ( the second will is probated b/c elderly person allowed to revoke her will and aunt has a breach of K c/a against estate for $50k based on a written agreement
d. (4) Clear and convincing evidence of an agreement between the decedent and the claiming or a promise by the decedent to the claimant that is enforceable in equity.
i. This allows oral agreements; new part of statute and opens up some problems b/c anyone can file a claim = the filter is clear and convincing evidence!
ii. Ex:  aunt taking care of brother and no one said anything about money and aunt slaving away thinking brother will do something and brother d/n do anything in the will (aunt upset); he promised her verbally that if she stayed w/ him, he would pay here and she has a breach of K claim

e. (5) Clear and convincing evidence of an agreement between the decedent and another person for the benefit of the claimant or a promise by the decedent to another person for the benefit of the claimant that is enforceable in equity.
2. (b) The execution of a joint will or mutual wills does not create a presumption of a contract not to revoke the will or wills.
a. 2 people use 1 will to devise property; this d/n create a presumption of a K not to revoke the will or wills (just b/c 2 individuals created will d/n create a presumption that the survivor c/n revoke the will) ( if there is a K b/w 2 people to make a mutual will and one revokes the will (breaches), the second will get the will probated, i.e, revocation will not apply to the second person, but the other party has a right to file a breach of K claim.
3. (c) A contract to make a will or devise or other instrument, or not to revoke a will or devise or other instrument, or to die intestate, if made prior to the effective date of this section, shall be construed under the law applicable to the contract prior to the effective date of this section.
g. ANALYSIS RECAP:
i. First, start off w/ whether the will is valid pursuant to 6110 or 6111.
ii. Next, deal w/ revocation attempts and do that analysis (see HO 2/18/03).
iii. Then deal w/ DRR, 6122, Integration, republication by codicil, incorp by reference & AIS.
VIII. INTERPRETATION OF WILLS
a. Generally:  once you get done w/ analysis of do I have a will, what other wills are there, revocation, iii doctrines, then you look internally (b/c every wills Q ends with – how will the estate be distributed); have to figure out the end of the puzzle and who gets what.
b. Section A (Death of Beneficiary Before Death of Testator): §§ 21109 – 21111
i. Here, we ask, what happens if beneficiaries die before the T, i.e., predecease the T?
ii. Definitions:
1. “gift lapses” – means that it fails, i.e., passes to the estate of the B
2. “survival clause” – if there is one – passes to B
a. if no survival clause and gift lapses – passes through estate
3. HO:
iii. § 21109. Transferees; failure to survive
1. (a) A transferee who fails to survive the transferor of an at-death transfer or until any future time required by the instrument does not take under the instrument.
2. (b) If it cannot be determined by clear and convincing evidence that the transferee survived until a future time required by the instrument, it is deemed that the transferee did not survive until the required future time.
iv. § 21110. Transferee’s death; taking by representation; contrary intent in instrument [CA’s anti-lapse statute]
1. (a) Subject to subdivision (b), if a transferee is dead when the instrument is executed, or fails or is treated as failing to survive the transferor or until a future time required by the instrument, the issue of the deceased transferee take in the transferee’s place in the manner provided in Section 240.  A transferee under a class gift shall be a transferee for the purpose of this subdivision unless the transferee’s death occurred before the execution of the instrument and that fact was known to the transferor when the instrument was executed. 
a. Talking about a transferee under a class gift:
i. If T knew that B was deceased prior to the execution of the will, then this person would not be included in the class (this gift d/n count if the T knew the person was already deceased at the time)
ii. If person d/n know or if the person does die after the will is executed, they are considered part of the class and potentially anti-lapse may apply at this point in time.
2. (b) The issue of a deceased transferee do not take in the transferee’s place if the instrument expresses a contrary intention or a substitute disposition.  A requirement that the initial transferee survive the transferor or survive for a period of time after the death of the transferor constitutes a contrary intention.  A requirement that the initial transferee survive until a future time that is related to the probate of the transferor’s will or administration of the estate of the transferor constitutes a contrary intention.
a. Anti-lapse d/n apply if there is an alternative or substitute provision in the will:
i. If however, there is contrary intent in the gift, this would also rule out anti-lapse (i.e, T d/n want these issues to take and can draft words of contrary intent that d/n allow for anti-lapse to apply).
ii. EX: of words of contrary intent
1. “I give my diamond ring to Mary, provided she survives me for 30 days”
2. “I give my diamond ring to Mary provided she survives me”
3. (c) As used in this section, “transferee” means a person who is kindred of the transferor or kindred of a surviving deceased, or former spouse of the transferor.
v. § 21111. Failed transfers
1. (a) Except as provided in subdivision (b) and subject to Section 21110, if a transfer fails for any reason, the property is transferred as follows:
a. (1) If the transferring instrument provides for an alternative disposition in the event the transfer fails, the property is transferred according to the terms of the instrument.
b. (2) If the transferring instrument does not provide for an alternative disposition but does provide for the transfer of a residue, the property becomes a part of the residue transferred under the instrument.
c. (3) If the transferring instrument does not provide for alternative disposition and does not provide for the transfer of a residue, or if the transfer is itself a residuary gift, the property is transferred to the decedent’s estate.
2. (b) Subject to Section 21110, if a residuary gift or a future interest is transferred to two or more persons and the share of a transferee fails for any reason, and no alternative disposition is provided, the share passes to the other transferees in proportion to their other interest in the residuary gift or the future interest.
3. (c) A transfer of “all my estate” or words of similar import is a residuary gift for purposes of this section.
4. (d) If failure of a future interest results in an intestacy, the property passes to the heirs of the transferor determined pursuant to Section 21114.
vi. Issue of Lapse Scenarios:
1. Beneficiary deceased ( T executes will w/ gift to predeceased B ( T dies ( gift to B id void (lapses) and passes through estate

2. 1995 will giving real property to Bob ( 1997 Bob dies ( T dies in 1998 ( gift to Bob lapses (fails) and stays in T’s estate and is distributed from T’s estate

3. 1995 will giving real property to Bob if he survives T for 30 days (survival clause) ( T dies in 1997 ( Bob dies 10 days later ( gift to Bob lapses (fails) and d/n pass to Bob, it stays in T’s estate

4. Same provisions as above ( T dies in 1997 ( Bob dies 40 days later ( gift vests in Bob, passes through his estate (controlled by Bob’s testament)

5. 1995 will giving real property to Bob ( T dies in 1997 ( Bob dies after T ( gift vests in Bob (passes through to beneficiary’s (Bob’s) estate

vii. Analysis:
1. First, identify the gifts:

a. Specific: any type of asset that is specifically described by T; anything as long as separated out by the T as a unique item
i. Tip:  if you see word “my” in front of object = usually considered specific gift (“my” signifies that T owned the object at the time of execution of will)
b. General: a gift of general economic benefit out of the assets of the estate, like cash
i. Cash gift = most of the time is considered generally
ii. EX: “I give X a diamond ring” = general gift, not specific b/c d/n own it at the time T dies (liquidate assets and purchase a ring for X)
c. Demonstrative:  hybrid (part specific and part general); T identifies a specific location to take money and give it to B and only use this fund, but if fund not sufficient then you can go to another part of the estate and fully give the gift to the B
i. EX:  “I give X 1000 shares of Exxon” ( identifying a specific source (the share) and this is a specific gift if the gift totals a certain amount (if shares d/n produce enough, then executor goes elsewhere to get the balance of gift).
d. Residuary:  anything left in the estate after giving out the specific, general and demonstrative gifts.
i. Tip:  on each wills Q, at some point have to make this ID b/c ultimately something will happen to these gifts.
2. Second, in asking what happens to these gifts if B’s predecease the T, apply Lapse and Antilapse Rules.
a. Quickest way to analyze is to start w/ the anti-lapse and rule it out in the beginning and fall back to CL Rules.
viii. Lapse/Antilapse Analysis:
1. Is there a survival clause
 in the will?

a. Survival condition is met

i. Gift passes to the intended B
b. Survival condition not met = gift fails

i. CL analysis applies:
1. if lapsed gift is S or G = the gift falls into the residue and residual B takes
2. if lapsed gift is R 
a. Under old law, gift passed to T’s heirs; but under current law ask if there is another residual B
i. Yes, there is another residual B = the gift passes to other residual B

ii. No, there is no other residual B = the gift passes to the T’s heirs
2. If there is no survival clause in the will and the B predeceases the T: Anti-Lapse statutes come into play (they substitute alternates in the vent T d/n).
a. After the T’s execution of the will = the gift lapses
b. Before the T’s execution of the will = the gift is void = the gift lapses
c. For both “after” and “before” when the gift lapses:

i. There is no alternate B or alternate disposition in the will
1. Is the intended B: (1) a kindred
 of the T; or (2) a kindred of a surviving predeceased or former spouse?

a. No ( go to CL Analysis above

b. Yes ( Anti-lapse statute applies
i. Lapsed gift is R; or
ii. The intended B has no issue = is there another residual B (go to CL analysis).

iii. The intended B has issue = gift passes to intended B’s issue
iv. Lapsed gift is S or G
v. Intended B has no issue = gift falls into the residue
vi. Intended B has issue = the gift passes to the intended B’s issue
ii. There is an alternate B or alternate disposition in the will
1. The gift passes to the alternate B

ix. Class Gifts:  look for a common characteristic, like a class (all my children, all my cousins, etc.)
1. specific or general gift to a class ( T leaves $15k to the children of John, A, B, C, ( starting w/ a cash general gift (and B predeceases T); now Q is what happens to the gift = go into lapse and anti-lapse rules.

a. First, originally everyone going to get $5k, but one of them predeceased and now, what happens to the gift?

b. Second, was the B a kindred, etc. of the T?

c. Third, does B have issue?

i. If yes, B’s issue will take the $5k.
d. Fourth, if B not kindred or no issue, then $5k gets distributed to the class members (the class members take the remaining share of the deceased class member); C and D take an additional $2,500.
2. Residue = same scenario as above:
a. If kindred and issue = issue of B takes 1/3rd 

b. If no kindred or no issue = C and D take 1/3rd that belonged to B
3. Dawson v. Yucus: Court says that in order for a gift to be considered a class gift, it has to be described as a class and when T made her gift she d/n do this as there were 5 nephews and she only left it to 2 of them.
a. Look for common characteristics of a class and how the T defined the gift and the class

b. As soon as T puts specific names into the class and defines things = you destroy the class.
c. Section B (Changes in Property After Execution of Will: Specific and General Devises Compared):

i. Fact scenario:  this is where we try to figure out who is getting what assets; assets that disappear and B expectations
ii. § 21117. Classification of at-death transfers
1. At-death transfers are classified as follows:
a. (a) A specific gift is a transfer of specifically identifiable property.
b. (b) A general gift is a transfer from the general assets of the transferor that does not give specific property.
c. (c) A demonstrative gift is a general gift that specifies the fund or property from which the transfer is primarily to be made.
d. (d) A general pecuniary gift is a pecuniary gift within the meaning of Section 21118.
e. (e) An annuity is a general pecuniary gift that is payable periodically.
f. (f) A residuary gift is a transfer of property that remains after all specific and general gifts have been satisfied.
iii. There are 3 changes that occur during T’s lifetime (b/w time will executed and time T dies):
1. Ademption by Extinction: this is a form of revocation and only applies to specific gifts
a. Scenario:  T draws up a will w/ specific gift to an individual and at some point after drawing of the will the asset is no longer there and then T dies.

b. First place you go to is statutes when there is ademption.

c. Traditional/Majority Rule/Identity Theory:  If the asset is not there at the time of death, it’s been revoked and the intent of the T is irrelevant and the gift has been adeemed (destroyed).
i. All we care about here is the identity of the object.
d. Minority/CA Rule:  developed theories to try to get around the harshness of majority rule
i. Escape Theory #1:  if the specific gift is not there, then it’s gone

1. this rule d/n apply to general gifts so you want to try to classify the gift as a specific gift; note though, anytime you see words of identification or possession (like “my”) there is no way around specific gift ( is there a way to look at the wording that will get us around specific gift?
ii. Escape Theory #2/Tracing:  change in the form of the gift as opposed to substance (also called tracing)

1. § 21133. Receipt of at-death transfers of specific gifts; recipient’s rights
 [deals w/ specific types of property]
a. A recipient of an at death transfer of a specific gift has a right to the property specifically given, to the extent the property is owned by the transferor at the time the gift takes effect in possession or enjoyment, and all of the following:
i. (a) Any balance of the purchase price (together with any security agreement) owing from a purchaser to the transferor at the time of the gift takes effect in possession or enjoyment by reason of sale of the property.
ii. (b) Any amount of an eminent domain award for the taking of the property unpaid at the time the gift takes effect in possession or enjoyment.
iii. (c) Any proceeds unpaid at the time the gift takes effect in possession or enjoyment on fire or casualty insurance on or other recovery for injury to the property.
iv. (d) Property owned by the transferor at the time the gift takes effect in possession or enjoyment and acquired as a result of foreclosure, or obtained in lieu of foreclosure, of the security interest for a specifically given obligation.
2. 21133(a):  if you have a specific gift of real property, execute a will and sell property and then die and therefore property is no longer there ( this § says that if when you sold the property and got cash for it = we are done and there is ademption and B not entitled to anything (but if you take back the note, i.e., give cash in trust to secure payment so that if you default you get property back = this is a benefit to both, B d/n have to pay all of it at once and S takes a note and gets interest on it)
a. if you die and there is a note outstanding, then the remaining unpaid balance of the purchase price will go to the B, B will get the interest as well
b. note:  if it’s paid off in full, it’s ademption and the B gets nothing (change in form, not necessarily in substance).
3. 21133(b):  you c/n get the asset, but you can get the compensation for eminent domain
4. 21133(c): any asset that you have fire or casualty insurance on that is still to be paid at time of death, B gets that insurance (the key words are “unpaid at death”)
a. ex: if you have a specific gift that would have been given to a B (like a diamond necklace) and the necklace is stolen and there is insurance on it and the T passes away = B can get the insurance on the necklace, but not the necklace
5. 21133(d): let’s say I have some property (real or personal) that I sell to someone and at the time, I have a lien against the property and they are paying the money and then stop paying the money 
a. what happens is I foreclose and take the asset as security – this type of foreclosure and whatever asset you took in exchange for that foreclosure goes to the B = it’s a substitute gift
e. § 21134. Specifically given property sold or mortgaged by conservator or agent; transferee’s rights; eminent domain awards; application of section [see PC]
i. When you become incapacitated and you d/n have a power of attorney and there is nobody to take care of your assets and you end up going into Probate under a conservatorship ( what rights to the B’s have now?
1. The key ¶ is (a) = if you have a specific gift and that specific gift in the will ultimately gets sold by the conservator or power of attorney, then the B of the specific gift has the right to something (B gets the general cash gift equal to the net sale price you got from the asset).
f. If there is no statute (in CA there is) – look at the facts and ask if you can trace specific gift (depends on how soon the person died, how close was it to the time of death, how many times did it change form); much easier to argue when you have statutes b/c d/n have to do a factual tracing/analysis 
2. Adepmtion by Satisfaction:  this is a form of revocation

a. Just b/c it says in the will that you are getting something d/n mean that you will ( part of it is how well were things put aside and protected by the T?
i. Note:  we saw this concept in intestacy under § 6409 (advancement)
b. Factual scenario:  T has a will, makes a specific gift through will, executes the will and at some point thereafter gives the property to the B and the Q becomes, is it the T’s intent that this reduce the gift in the will or is it truly just a gift?
i. Note:  applies to specific as well as general gifts
c. Key is looking for some type of writing if the gift is to be deducted from the inheritance/gift.
i. This is called ademption by satisfaction b/c you are in essence revoking part of your gift at the time of giving (taking it out of the will during your lifetime)
d. § 21135. Lifetime gifts; satisfaction of at-death transfer; conditions
i. (a) Property given by a transferor during his or her lifetime to a person is treated as a satisfaction of an at-death transfer to that person in whole or in part only if one of the following conditions is satisfied:
1. (1) The instrument provides for deduction of the lifetime gift from the at-death transfer.
2. (2) The transferor declares in a contemporaneous writing that the gift is a satisfaction of the at-death transfer or that its value is to be deducted from the value of the at-death transfer.
3. (3) The transferee acknowledges in writing that the gift is in satisfaction of the at-death transfer or that its value is to be deducted from the value of the at-death transfer.
4. (4) The property given is the same property that is the subject of a specific gift to that person.
ii. (b) Subject to subdivision (c), for the purpose of partial satisfaction, property given during lifetime is valued as of the time the transferee came into possession or enjoyment of the property or as of the time of death of the transferor, whichever occurs first.
iii. (c) If the value of the gift is expressed in the contemporaneous writing of the transferor, or in an acknowledgment of the transferee made contemporaneously with the gift, that value is conclusive in the division and distribution of the estate.
iv. (d) If the transferee fails to survive the transferor, the gift is treated as a full or partial satisfaction of the gift, as the case may be, in applying Sections 21110 and 21111 unless the transferor’s contemporaneous writing provides otherwise.
3. Assets Increase during T’s Lifetime:  
a. Fact scenario:  only time you will be tested on this concept is w/r/t increases in stock and no changes in the will
i. There is a specific gift of a certain stock and any increases = specific beneficiary
ii. B will get:  stock split declared by the company and additional shares if declared; stock dividends if declared and reinvestment
iii. B ( (a)(1) and (a)(3) deal w/ the idea of increase.
iv. Ademption by extinction ( (a)(2) under the theory that if we lose a specific gif
1. ex:  200 shares of IBM stock and person dies and there are no 200 shares = ademption

2. ex:  IBM merges and stock name changes – refer to (a)(2) ( refer to it as not a specific gift, but more of a general gift (change in form and not a change in substance)
a. may not get ademption as a result of a merger when the stock is gone and replaced by a new company (note:  courts are generally pretty liberal w/ this and give SB the stock even if change in form)
b. when there is an increase in the stock, the B clearly gets it
v. If there are additional items that can be part of a SG (primarily w/ stock) and not sure ( have to do both SG and GG analysis:  did T intend to be specific or general (comes up in the area of stocks)
1. SG ( they get it
2. GG ( remainder falls into residue
b. § 21132. At-death transfer of securities
i. (a) If a transferor executes an instrument that makes an at-death transfer of securities and the transferor then owned securities that meet the description in the instrument, the transfer includes additional securities owned by the transferor at death to the extent the additional securities were acquired by the transferor after the instrument was executed as a result of the transferor’s ownership of the described securities and are securities of any of the following types:
1. (1) Securities of the same organization acquired by reason of action initiated by the organization or any successor, related, or acquiring organization, excluding any acquired by exercise of purchase options.
2. (2) Securities of another organization acquired as a result of a merger, consolidation, reorganization, or other distribution by the organization or any successor, related or acquiring organization.
3. (3) Securities of the same organization acquired as a result of a plan of reinvestment.
ii. (b) Distributions in cash before death with respect to a described security are not part of the transfer.
iv. There are 2 changes that occur after T’s death (during probate process):
1. Abatement
: have to figure out what will happen to the creditors and how the estate will be distributed

a. Deals w/ the situation when there is not enough assets to satisfy the gifts and there is not enough to satisfy the debts and expenses of the estate.
b. Note:  there is an order of abatement that we have to go through in order to figure out who is responsible for paying the debt.
c. § 21402. Order of abatement
i. (a) Shares of beneficiaries abate in the following order:
1. (1) Property not disposed of by the instrument.
a. First, this goes to creditors.
b. Ex: failed gifts even in the residuary that would pass through intestacy, like joint tenancy
2. (2) Residuary gifts.
a. This is where you usually start off first until all of it is used up.
3. (3) General gifts to persons other than the T’s relatives.
a. Take general gifts and break them down into relative and non-relative ( all non-relatives lumped together and a pro-rata abatement occurs
4. (4) General gifts to the transferor’s relatives.
a. If not enough from non-relatives, then take from relatives proportionally.
5. (5) Specific gifts to persons other than the transferor’s relatives.
a. If still not enough, go to non-relative specific transfers.
6. (6) Specific gifts to the transferor’s relatives.
ii. (b) For purposes of this section, a “relative” of the transferor is a person to whom property would pass from the transferor under Section 6401 or 6402 (intestate succession) if the transferor died intestate and there were no other person having priority.
d. Analysis:  

i. Always look to see what is in the estate at the time of death.

ii. First, identify the kinds of gifts (specific, general, residual) and also define who is a relative and who is a non-relative.
iii. Note:  here it’s the residuary and general B’s that get screwed, you want to be a B w/ a specific gift ALWAYS.
iv. A B’s gift can also partially abate when only a part of your gift is taken to satisfy debt of the estate.

1. EX:  in will get $10k as general gift; but $2k taken away b/c not enough in the residue
e. Note:  if you are an executor, your job is to maximize for the B (sell T’s stocks in order to account for the debt, etc. and this is what takes a while in probate)
f. If T d/n have any type of debt, there may still be some things that have to be subtracted from the estate.
g. § 11420. Debt classes; priorities; priority within class; proportionate shares
i. (a) Debts shall be paid in the following order of priority among classes of debts, except that debts owed to the United States
 or to this state that have preference under the laws of the United States of this stat shall be given the preference required by such laws:
1. (1) Expenses of administration.  With respect to obligations secured by mortgage, deed of trust, or other lien, including, but not limited to, a judgment lien, only those expenses of administration incurred that are reasonably related to the administration of that property by which obligations are secured shall be given priority over these obligations.
a. Executor and attorney fees, newspaper publications, appraisals, filing fees, letters of administration & anything that is a cost of administration.
2. (2) Obligations secured by a mortgage, deed of trust, or other lien, including, but not limited to, a judgment line, in the order of their priority, so far as they may be paid out of the proceeds of the property subject to the lien.  If the proceeds are insufficient, they part of the obligation remaining unsatisfied shall be classed with general debts.
a. Lenders on deed of trust & mortgage.
3. (3) Funeral expenses.
4. (4) Expenses of last illness.
a. Medical expenses 
5. (5) Family allowance.
a. Give family money when they d/n have money to live b/c of the death of this person.
6. (6) Wage claims.
a. Anyone can file a wage claim.
7. (7) General debts, including judgments not secured by a lien and all other debts not included in a prior class.
a. Like credit card companies – they never get anything.
ii. (b) Except as otherwise provided by statute, the debts of each class are without preference or priority one over another.  No debt of any class may be paid until all those of prior classes are paid in full.  If property in the estate is insufficient to pay all debts of any class in full, each debt in that class shall be paid a proportionate share.
2. Increase in Assets after T dies:

a. Factual scenario:  profits that are generated by assets after the person passes away (like interest, stock dividends, profits, etc.)
b. Rules:

i. Rental Income: if you have a SB and they get a specific piece of real property, they are entitled to the rental income ant accrues after death until probate closed
1. note:  any changes going against the property are deducted against the rental income.
ii. Bank Interest: SG of any type of a bond that accrues interest, any type of specific bank account given to a B, they get the additional interest that is earned during probate until probate closed
iii. Stock Dividends: when companies declare dividends they declare as of a certain date, it is given to the stock owners as of that date
1. If T dies before record date – B is owner and dividend goes to B

2. If T dies after record date – T is record owner and dividend passes as residue

3. ex:  IBM stock declares a dividend to all share holders and then T passes away
a. record date:  6/20 dividend declared
b. T dies:  6/18 (here T dies before the record date, the stock is at this point owned by the specific B of the stock b/c T was not alive as of the date of the record)
c. T dies:  6/22 (if T dies after the record date, T still owner of the stock ( dividend goes to the residue and not the SB)
v. Exoneration:  § 21131

1. § 21131. Specific gifts; right of exoneration
a. A specific gift passes the property transferred subject to any mortgage, deed of trust, or other lien existing at the date of death, without right of exoneration, regardless of a general directive to pay debts contained in the instrument.
2. The B d/n have the right to have the property exonerated unless T says so.
a. Every B wants an asset exonerated
b. Only pertains to SG and the Q becomes, I have a lien on the asset (usually asset), and then B realizes that there is a mortgage 
i. B gets property and the mortgage and B clearly d/n want the mortgage 
ii. The choice for the B is usually to go out and sell the property and pay off the lender or go out and get your own financing (unless T specifically instructed otherwise).
c. Rule:  B gets both property and mortgage unless exoneration comes up ( only if the T specifically gave instructions that the lien/mortgage was to be paid off by the estate can the B be clear and free of the mortgage/lien
IX. PROTECTION OF SPOUSE AND CHILDREN

a. Recall, above “revocation by operation of law” – this is the missing part and we call this protection of spouse and child (it’s kind of like a potential revocation)

b. § 100. Community property
i. (a) Upon the death of a married person, one-half of the community property belongs to the surviving spouse and the other half belongs to the decedent.
ii. (b) Notwithstanding subdivision (a), a husband and wife may agree in writing to divide their community property on the basis of a non pro rata division of the aggregate value of the community property or on the basis of a division of each individual item or asset of community property, or partly on each basis.  Nothing in this subdivision shall be construed to require this written agreement in order to permit or recognize a non pro rata division of community property.
c. § 101. Quasi-community property
i. (a) Upon the death of a married person domiciled in this state, one-half of the decedent’s quasi-community property belongs to the surviving spouse and the other half belongs to the decedent.
ii. (b) Notwithstanding subdivision (a), a husband and wife may agree in writing to divide their quasi-community property on the basis of a non pro rata division of the aggregate value of the quasi-community property, or on the basis of a division of each individual item or asset of quasi-community property, or partly n each basis.  Nothing in this subdivision shall be construed to require this written agreement in order to permit or recognize a non pro rata division of quasi-community property.
d. § 102. Transfer of quasi-community property; restoration of decedent’s estate; requirements 
i. (a) The decedent’s surviving spouse may require the transferee of property in which the surviving spouse had an expectancy under Section 101 at the time of the transfer to restore to the decedent’s estate one-half of the property if the transferee retains the property or, if not, one-half of its proceeds or, if none, one-half of its value at the time of transfer, if all of the following requirements are satisfied:
1. (1) The decedent died domiciled in this state.
2. (2) The decedent made a transfer of the property to a person other than the surviving spouse without receiving in exchange a consideration of substantial value and without the written consent or joinder of the surviving spouse.
3. (3) The transfer is any of the following types:
a. (A) A transfer under which the decedent retained at the time of death the possession or enjoyment of, or the right to income from, the property.
b. (B) A transfer to the extent that the decedent retained at the time of death a power, either alone or in conjunction with any other person, to revoke or to consume, invade, or dispose of the principal for the decedent’s own benefit.
c. (C) A transfer whereby property is held at the time of the decedent’s death by the decedent and another with right of survivorship.
ii. (b) Nothing in this section requires a transferee to restore to the decedent’s estate any life insurance, accident insurance, joint annuity, or pension payable to a person other than the surviving spouse.
iii. (c) All property restored to the decedent’s estate under this section belongs to the surviving spouse pursuant to Section 101 as though the transfer had not been made.
e. § 21610. Share of omitted spouse
i. Except as provided in Section 21611, if a decedent fails to provide in a testamentary instrument for the decedent’s surviving spouse who married the decedent after the execution of all of the decedent’s testamentary instruments,
 the omitted spouse shall receive a share in the decedent’s estate, consisting of the following property in said estate:
1. (a) The one-half of the community property that belongs to the decedent under Section 100.
2. (b) The one-half of the quasi-community property that belongs to the decedent under Section 101.
3. (c) A share of the separate property of the decedent equal in value to that which the spouse would have received if the decedent had died without having executed a testamentary instrument, but in no event is the share to be more than one-half the value of the separate property in the estate.
a. Go back to § 6401 and find out share of surviving spouse and this is what the surviving spouse would take, but in no event can this go over ½ of the SP. 
ii. This acts as a revocation.
f. § 21611. Spouse not to receive share; circumstances 
i. The spouse shall not receive a share of the estate under Section 21610 if any of the following is established:
1. (a) The decedent’s failure to provide for the spouse in the decedent’s testamentary instruments was intentional and that intention appears from the testamentary instruments.
a. Has to be clearly and directly intentional and very specific.

b. Estate of Shannon: T executes a will giving property to daughter w/ disinheritance clause; remarries and d/n change this document; Q is who gets the estate daughter or second wife?
i. Court says 2nd wife was clearly an omitted spouse b/c she was never included in the document and 2nd wife’s estate can recover.
ii. Daughter was arguing that 2nd wife was included in the disinheritance clause of will, but court said you need specificity and c/n include a general disinheritance clause as there is no way he had in mind a 2nd wife he was disinheriting (even though 2nd wife was getting pension)

2. (b) The decedent provided for the spouse by transfer outside of the estate passing by the decedent’s testamentary instruments and the intention that the transfer be in lieu of a provision in said instruments is shown by statements of the decedents or from the amount of the transfer or by other evidence.
a. Issue under this prong is:  how much is enough for the omitted spouse to say that this § takes the place of the testamentary will?
b. Nobody wants to know; you can provide for the new spouse in a different T instrument (like life insurance; but T must show that there is a life insurance policy for new wife and T d/n want estate plan to be mixed up under § 21610).
3. (c) The spouse made a valid agreement waiving the right to share in the decedent’s share.
a. Known as a prenuptial agreement or premarital agreement.

b. Rules:
i. If someone comes up to you for a prenup, someone has to go to a different lawyer (c/n be the same attorney representing both parties) ( independent counsel req’d

ii. The agreement has to be done at least 7 days before marriage.
g. § 21612. Manner of satisfying share of omitted spouse; intention of decedent

i. (a) Except as provided in subdivision (b), in satisfying a share provided by this chapter:
1. (1) The share will first be taken from the decedent’s estate not disposed of by will or trust, if any.
2. (2) If that is not sufficient, so much as may be necessary to satisfy the share shall be taken from all beneficiaries of the decedent’s testamentary instruments in proportion to the value they may respectively receive.  This value shall be determined as of the date of the decedent’s death.
a. Take proportionally from all beneficiaries under W or T.
ii. (b) If the obvious intention of the decedent in relation to some specific gift or devise or other provision of a testamentary instrument would be defeated by the application of subdivision (a), the specific devise or gift or provision may be exempted from the apportionment under subdivision (a), and a different apportionment, consistent with the intention of the decedent, may be adopted.
1. But if intent of T w/r/t a SG would be defeated, a SG may be exempt from this obligation (i.e., T says specifically in instrument that this SG will not be touched under any circumstances).
h. § 21620. Child born or adopted after execution of will; share in estate
i. Except as provided in Section 21621, if a decedent fails to provide in a testamentary instrument for a child of decedent born or adopted after the execution of all of the decedent’s testamentary instruments, the omitted child shall receive a share in the decedent’s estate equal in value to that which the child would have received if the decedent had died without having executed any testamentary instrument.
1. They have the right to file against the estate and they have a right to their intestate share; can be very severe as children sometimes get all of the estate in intestacy
2. ex:  T draws instrument, has later born child and then executes codicil having nothing to do w/ the child ( is the child omitted?
a. No, b/c the last document was after the birth of the child.
i. There is still an issue about an omitted child, however, even though there really is no issue as the adopted child is no longer considered omitted.
i. § 21621. Child not to receive share; circumstances
i. A child shall not receive a share of the estate under Section 21620 if any of the following is established: [if can establish one of these – child is not omitted]
1. (a) The decedent’s failure to provide for the child in the decedent’s testamentary instruments was intentional and that intention appears from the testamentary instruments.
a. Need something direct and specific (like paperwork).
2. (b) The decedent had one or more children and devised or otherwise directed the disposition of substantially all the estate to the other parent of the omitted child.
a. In the estate the property passed to the other parent of that child; technically could be given to that other parent for the benefit of that child
3. (c) The decedent provided for the child by transfer outside of the estate passing by the decedent’s testamentary instruments and the intention that the transfer be in lieu of a provision in said instruments is shown by statements of the decedent or from the amount of the transfer by other evidence.
j. § 21622. Decedent’s erroneous belief or lack of knowledge; child’s share of estate
i. If, at the time of the execution of all of decedent’s testamentary instruments effective at the time of decedent’s death, the decedent failed to provide for a living child solely because the decedent believe the child to be dead or was unaware of the birth of the child, the child shall receive a share in the estate equal in value to that which the child would have received if the decedent had died without having executed any testamentary instruments.
1. If you have living children in existence at the time you execute the TI and they are not included in the TI ( they d/n have a claim as you disinherit b/c you d/n say anything about it in the will
2. Only if your child was omitted or adopted later do you have to worry about them filing against your estate
a. If the T is unaware of the birth or death of a child, this is an exception to this rule
b. If you have children who are living at the time you execute the document, they c/n file a claim against your estate if they are not included in the document
c. Exception to this living child rule:  they can file as an omitted child if they fall w/in this exception under § 21622.
k. § 21623. Manner of satisfying share of omitted child; intention of decedent 
i. (a) Except as provided in subdivision (b), in satisfying a share provided by this chapter:
1. (1) The share will first be taken from the decedent’s estate not disposed of by will or trust, if any.
2. (2) If that is not sufficient, so much as may be necessary to satisfy the share shall be taken from all beneficiaries of the decedent’s testamentary instruments in proportion to the value they may respectively receive.  This value shall be determined as of the date of the decedent’s death.
a. Take proportionally from all beneficiaries under W or T.
ii. (b) If the obvious intention of the decedent in relation to some specific gift or devise or other provision of a testamentary instrument would be defeated by the application of subdivision (a), the specific devise or gift or provision may be exempted from the apportionment under subdivision (a), and a different apportionment, consistent with the intention of the decedent, may be adopted.
X. WILL SUBSTITUTES

a. Fact scenario:  where people d/n just have a will, but a combination of documents and our job is to determine what controls what and who gets what when you pass away

b. Section A (Contracts with Payable on Death Provisions):
i. Life Insurance:  at a certain point in your lifetime, it is needed by a surviving spouse.

1. Why and when would someone use life insurance?
a. First, once accumulated enough assets, Q becomes if you pass on, what happens at this point to the survivors and their lifestyles ( replaces income.

b. Second purpose for using LI is for liquidity:  if you have an estate that is not liquid like stocks and real estate and you d/n want to sell your assets – LI will provide the income.

c. Third purpose is for federal estate taxes:  buy LI not for replacement of income, but so that you are federally withheld to pay taxes b/c if have high enough of asset portfolio you have to pay great deal of taxes (they set up LI so that they can pay for their estate taxes instead of having to sell something).

2. During lifetime, you control the LI contract and you can:
a. Always change the Bs

i. You c/n change a B through a will in a LI policy.
1. Cook: must notify the insurance company of a change in B’s, putting change in the will d/n work.

b. Control the money by investing and paying insurance premiums

c. LI passes money on w/o will and w/o probate = it’s like a K

d. If B predeceases insured, K law controls and not the law of wills ( lapse and anti-lapse laws d/n apply
i. Look to contingent Bs; if there are none then this is where you potentially move back into probate ( it goes into your estate & once insurance pays it, it is controlled by either a will or by intestacy (starts outside probate and then moves into probate).
ii. If die intestate ( usually divided among heirs

iii. If die w/ a will ( usually part of residue

3. See § 5301. Lifetime ownership; see also § 5302. Sums remaining upon death of party
c. Section B (Multiple Party Bank Accounts):
i. Look to the Beneficiary Designations on the Bank Accounts:
1. POD Accounts:  payable on death accounts

a. Easy to avoid probate and title is in the owner’s name alone and then you designate a B

b. This is a simple B designation; during lifetime can change the B anytime you want

c. If there is more than one B that is on account = split equally; however, you can indicate if you want split unequally

d. If no B – then probate (will or intestacy).

2. ITF Accounts: called “in trust for” accounts; this is a specific designation on a bank account

a. Also referred to as “Totte In Trust”
b. Ex:  account says “John Berger, in trust for X” and X gets upon death.

c. Can change B during lifetime.

d. Same result as POD account, only different name.

3. Joint Accounts: this is where you have the problems and people set these accounts up incorrectly

a. Basic Rule:  monies remain on deposit after you die, unless there is clear and convincing evidence to the contrary, the monies go to the surviving joint owners on the bank account
i. If it was not the intent that they go to surviving joint owners – have to show clear and convincing evidence to the contrary

ii. Note:  banks have agency accounts (where you can put a cap on amount of money agent has access to for a specific purpose – like to pay your bills); but the second you do a JT account – they have infinite access to the money.

ii. Note:  Lapse and Anti-lapse rules d/n apply to bank accounts either.

d. Section C (Joint Tenancies):
i. Note:  can have LI, stocks, real estate and bank accounts held jointly; and land is the trickiest one and the one test on

ii. Rules:
1. JT in land is irrevocable
a. Would have to buy them out or sever the interest (e.g., if you sell your interest it is held as tenants in common and may be disposed of by will; TC allows you to give away your interest via a will)

i. Note:  in a will you can will away your 50% CP ( d/n have to go to your spouse

2. JT supersedes and controls a will
3. Income from JT goes to all joint tenants, regardless of who purchased the land
4. Joint tenants are responsible for everything (taxes, PI suits against property, etc.) ( both nailed even though it was only one person who committed acts leading to liability
e. Section D (Revocable Trusts):
i. Fact scenario:  set up during person’s lifetime and the following things occur:

1. assets pass to B’s but d/n go through probate

2. if you leave assets to a child, you d/n need a guardian of estate b/c you have contingent in trust

a. have someone in place to control

b. can control funds to children beyond the age of 18

c. can set up how much, when and how to distribute to children $

ii. Assets in RLT pass at death of T but d/n go through probate
1. Tr/Sr/Te d/n lose control of the trust and B’s d/n get full control of the assets and you can change the B during your lifetime

2. If Tr/Sr is incapacitated the RLT can assign a successor Te (thus, no need for conservatorship
)

3. Put all assets into the RLT and it is controlled in one state and c/n be moved

XI. TRUSTS: CREATION, TYPES AND CHARACTERISTICS
a. Section A (Introduction):

i. Fact scenario:  this is different than wills b/c most of trust activity takes place during the person’s lifetime
ii. Defined:  a relationship whereby Te manages property for one or more B’s

1. Long:  a fiduciary relationship in which a Te holds legal title to specific property under a FD to manage, invests, safeguard, and administer the trust assets for the benefit of designated B’s who hold equitable title
iii. Trust set up by Te/Sr who creates the trust by splitting title in the property of the trust (Te has legal title and Bs have equitable title)

1. Te has fiduciary duties (court takes FD very seriously as it is the highest relationship in the eyes of the law) that attach to the assets and these duties govern the administration of a trust; the Bs have enforceable rights w/r/t property and how the property is managed by the Te 

2. Tr/Sr sets up the trust and then steps away (Te and B’s handle it)

iv. The Parties:

1. Trust Property: called “trust res,” “trust corpus,” or “trust principal”
a. Note:  there is no court supervision w/r/t trusts or trustees so it’s full faith in Te
2. Sr/Tr: creates trust, owner of property, created during lifetime = called “intervivos trust”; can also create a trust through a will = called “testamentary trust”

3. Te:  person/entity (like banks or financial organizations) chosen to manage trust assets; responsibilities include preserving trust assets, investing and administrating the trust in best method available to yield income to Bs as primary purpose of a trust is to provide income to Bs; can have co-Te’s if bigger trust.
4. Bs: get the money and see accounting every year, complain and critique trust administration
a. Different types of Bs:
i. Income B only
ii. Principal B
iii. Income and Principal B: income first and then principal if needed (there can be specific restrictions as to how income and principal distributed – ex:  principal only to medical and education expenses)
iv. Term of Years B
v. Whole lifetime B
b. Differing interests may arise b/w the different types of Bs

i. EX:  income B wants high yield and high risk investment for immediate payoff; where principal B wants Te to be conservative and not use up principal by investing in no risk investments 
v. Analysis of a Trust:
1. Identify type of trust:  looking at express intent of Tr
a. Private trust:  most common
i. Set up inter vivos; can be revocable or irrevocable; can be set up for various reasons; for specific designated Bs
b. Charitable trust
i. Set up inter vivos; irrevocable only b/c there are certain tax benefits Tr will get; for community or part of public at large
ii. If you have a specific B ≠ charitable trust
c. Arises by operation of law
i. Resulting trust:  nothing more than a failed trust; it fails or the trust was in existence and no longer is
ii. Constructive trust:  remedy for UE
d. Testamentary 

i. Created in a will through a trust provision (can be private or charitable); irrevocable at death, but can change and modify during lifetime as much as you want
ii. EXAM:  this is where a cross-over will/trust Q will arise ( out of a will there comes a trust b/c you can have will set up w/ specific gifts
1. tip:  talk about will FIRST and trust SECOND; the will has to be valid before you talk about the trust
2. note:  you can have a will separately and a trust separately as well; or a testamentary trust
e. Honorary Trusts
i. Set up for people’s animals b/c animals are not legal entities nor human and c/n enforce their rights.
ii. This trust gives assets/monies to a person in trust and the Te is under honor to carry out the wishes of the Tr after they Tr passes away for care and maintenance of the pet and when pet passes away the Te gets money left over ( note there really is no way to enforce this in court just bank on “honor” principles
iii. A way to create a real trust is to have a Te give the money to a person who is the B to take are care of the animal.
iv. § 15212. Trusts for care of animals; duration ( basically states that there is no RAP problem when it comes to domestic animals when you set up an honorary trust
2. Validity of Trust
a. Slightly different reqmts for Private & Charitable Trusts
b. EXAM tip:  even if trust not valid; assume it is and carry on w/ analysis ( this is the MOST IMPORTANT ISSUE
3. Administration
a. Te Powers
b. Te Duties
c. Liabilities of Te
d. Provisions w/in the Trust document affecting the Trust purpose
4. Transferability of Trust B’s Interest

a. Can B assign his/her right to s.o. else and do creditors of B have a right to come after his assets?
5. Modification and/or Termination of the Trust
a. Does the Te or B have the right to modify and/or terminate the trust?

vi. § 16000. Duty to administer trust

1. On acceptance of the trust, the trustee has a duty to administer the trust according to the trust instrument and, except to the extent the trust instrument provides otherwise, according to this division.
a. Te’s duties:  high fiduciary standard
2. Article 1 covers Te’s duties in general:
a. duty of loyalty

b. duty if impartiality for all B’s

c. duty to avoid conflicts of interest

d. c/n have any interest in adverse trust

e. control and preserve property

f. duty to separate and identify trust property

g. enforce claims on behalf of trust estate

h. defend actions brought against trust estate

i. delegation of estate (some you can delegate and some you are prohibited from delegating)

j. co-Te duties
k. special skills  - held to higher standard
b. VALIDITY of a Trust Analysis:  [all of this is based on circumstantial evidence and you are just asking if the T did enough to create a trust]
i. Present Intent to Create a Trust: did the Tr intend to create a trust?
1. No particular words are req’d to appeal to create a trust like “trustee” or “trust”
2. See if Tr separated out legal and equitable title – d/n need those specific words
3. How did Tr manifest intent to create a trust:  conduct, words, writing or a combination
4. FIRST, have to look to see if there is present intention to create a trust (timing is very important)
a. Promise to create a trust in the future ≠ trust
b. Prepatory expressions/words – usage of words ( words like “desire, hope, wish, recommend suggest” are not specific enough to create a trust; but keep in mind that no specific words are req’d either
5. EX1:  S transfers $10k to T saying “invest this money for my son Brad and give Brad the income every year on his birthday until he reaches age 30, then give him the $10k.”
a. No trust words used, but a trust has clearly been created.  There is separation of legal title and equitable title and gave $10k to a third person w/ specific instructions to hold and use that money for the benefit of son and give $10k when he reaches 30
6. EX2: S transfers $10k to T stating “I am creating a trust of this money, you are the Te and you have full power to use any and all of this money for any purpose that you wish”
a. magic words are used, but you d/n have a trust b/c there is no separation of legal and equitable title b/c the language says “you can use the money for whatever you please”  - even though magic words are used, a true separation was never set up
ii. Identifiable Corpus:  did Tr designate a specific or identifiable item of property as the corpus of the trust?
1. Have to segregate out the assets in and identify them for the B b/c have to designate the Te’s responsibilities as to managing the trust.
2. Where there is no trust corpus = the trust fails
a. Any kind of property can be put into a trust; generally they are assets that can yield income
b. Future profits ≠ corpus and thus a trust d/n come into existence( must expressly declare all of property or specific assets to constitute the corpus of the trust
i. Note:  you can declare an ORAL trust over an asset and segregate it out (a writing is not req’d)
1. oral trust over personal property = valid trust


ii. Future profits can be a valid gift but not the corpus of a trust
3. Revocable living trust:  designed to avoid probate; this is different b/c want to get all of your assets into the trust and the idea is that everything is going into the trust primarily b/c the living trust is created for the benefit of the Tr and the Tr is the Te and the B in a RLT
iii. Ascertainable Beneficiaries: did the Tr designate specific or identifiable Bs?
1. Anyone can be a B (natural person or fictitious person; any legal person – you d/n need to have capacity).
a. Best way to identify or ascertain?
i. Name B’s and also contingent B’s
ii. Use a class gift as long as class members ascertainable at the time trust comes into existence
1. EX: A conveys to T in trust for B for life and then remainder to B’s children ( at the time trust is created B d/n have any children?  Is this sufficient?  Yes it is b/c we do know that upon B’s death it’s clear as to which class we are talking about and we can tell at the time B dies, who would be the beneficiaries at the time.
2. Validity:  looking for specifically identified Bs or clearly ascertainable Bs w/in the period of the Rule Against Perpetuities


a. If you have a description that is not clear or ascertainable – trust fails at the outset; if at some point in an ongoing trust you lose a B, then potentially trust fails b/c no one can enforce the trust
i. This is where you get a “resulting trust” – when B dies and no replacement, the trust fails b/c no B; at this point Te’s responsibilities end and if the Tr is alive return the property to Tr (if Tr is deceased = property id given to the Tr’s estate)
3. Three problem areas in trying to name Bs:
a. When description is too vague:  c/n say “to those individuals Te desires” b/c too vague
b. When description is from a group that is too large – called “unlimited selection”
i. Clark v. Campbell: selected collectives to “my friends as the Te may select” ( gift fails and there is lapse and falls into the residue (trust fails ( specific gift fails ( falls into the residue)
1. court says:  what is a “friend” – it’s too vague
c. If there’s an indefinite standard to use in selecting B’s
i. EX:  A conveys to T in trust to pay principal to such persons as T may think deserving (standard) = too vague
4. B’s d/n have to have notice in order to become B’s but they have the right to disclaim their interest.
5. Can create concurrent interests (give income to 3 Bs)
a. Can create successive interests (income to X and remainder to Y; or income and principal to X)
iv. Proper Purpose: is the trust designed to effectuate a proper purpose?
1. Private Trust:  any purpose is proper unless it’s illegal; note that if the purpose of the trust is legal it d/n matter that the money coming into the trust is laundered money
2. Charitable Trust:  has certain reqmts (see below for more details)
a. Key Aspect:  Unlike private trusts, charitable trusts require a sufficiently large or indefinite class of beneficiaries so that the actual beneficiary of the trust is the public.
b. EX1.  Tr established a trust to provide $1k scholarship to each student who receives an “A” in any Law school course that spends at least six weeks on Trust law.
i. Would be a charitable trust b/c even though the recipients can be ascertained w/ certainty each semester, they are not stated w/ specificity in the trust; instead a large number of individuals are potential recipients.
c. EX2.  Tr established a trust for the education and medical expenses of Tr’s children
i. A court will not deem the trust charitable merely b/c Tr req’d trust funds to be spent for purposes that are charitable; Tr must create a trust that benefits the community
d. EX3. Tr created a trust to pay for the medical care and housing expenses of victims of the Sept 11th.
i. This is a charitable trust even though the recipients of the trust are ascertainable, society is the ultimate beneficiary.
e. EX4. Tr established trust to pay the educational expenses of “some deserving student who wishes to pursue a career in medicine.”
i. Split:  some courts would hold that Tr’s language created a trust for one person and is not charitable; others view the language as charitable b/c the identity of the recipient is uncertain.
v. Mechanics of Creation:  has the Tr satisfied all of the legal formalities associated w/ the creation of a trust?
1. There are 3 ways and the more intent you can show that Tr intended to create a trust, the better: (usually a combination)
a. Oral Declaration: created w/ words
i. Elements:  no writing, no delivery to a 3rd party Te and no change in title on the property ( gives rise to a valid trust if it’s personal property ONLY

ii. Some problems arise:
1. Proof of trust if Tr passes away difficult
2. Practical problem of segregating title and if stocks, for ex, not in the name of the Te (have to change title in the stock through a transfer agent)
iii. If have a writing but still no change in title – then proof in probate is easier; if you add change of title in addition to written instrument = home rule b/c avoid probate and this clearly shows intent

b. Written Instrument:  created w/ written instrument
i. Easier for the world to see intent as opposed to oral declaration b/c it’s in writing (can be real or personal property).
ii. W/r/t real property – SOF requires that there be a writing or else the trust fails (d/n have to be a formal writing, just some type of document; minimal reqmt is that it’s on paper and identify the property, B’s and the terms; also important to change the title on the deed b/c chain of title is important in any real estate transaction)
1. for real property – a writing is not enough, need to change the deed over to the Te as well
c. Delivery of Assets to Trustee: anything can be transferred in terms of an asset ( Courts say if you’ve done enough to create a trust through some sort of delivery then there is a valid trust, especially when dealing w/ symbolic and constructive delivery
i. There are 3 types:
1. Actual delivery: actually delivering the asset and there is no problem w/ creating a trust
2. Symbolic delivery: if no actual delivery, e.g., say change the name on the asset but never deliver, then there is symbolic delivery b/c asset is in Te’s name ( here you can argue both ways whether the trust is valid since Te never got notice of the trust (was there enough done to create this trust relationship?)
3. Constructive delivery: change of title may be enough
ii. Where there is an exam w/ oral declaration w/ symbolic or constructive delivery – spot the issue and discuss if Tr did enough?
1. Analysis:  did Tr do enough; what did they deliver; how did they deliver and did they ultimately split title?
d. Rule:  the Te d/n have to accept the position in order to have a valid trust created, it goes more towards the Tr’s manifestation of intent.

i. trust never fails for failure of a Te, even if no successor/contingent trustees – court will appoint
e. Counter-Rule: notification and acceptance of the trusteeship is not required for the formation of the trust, but acceptance to the position is a precondition to attaching liability and FDs.

i. Note:  to have a completed gift, need present intent and delivery; also B has to accept ( anything short of this and arguably you d/n have a gift (creating a trust is a little easier in terms of notice).
2. Revocable Living Trust

a. Tr, Te and B are all the same person:  only revocable as long as Tr wears all 3 hats (thus legal and equitable title is held in the same person)
i. If you become incapacitated – the law allows contingent Te to take over
ii. If personal property, then can have oral agreement and you d/n have to deliver it to anyone (in theory is valid but practically difficult to prove)
iii. Same rules as oral/written declarations above regarding validity (if land must be in writing)
1. note:  there is a presumption that it’s revocable unless you state otherwise in the writing
b. Merger Doctrine:  if legal and equitable title are held by the same person, title merges and the trust is extinguished 
i. Exception:  if legal and equitable title held by the same person, as long as there is still a contingent B, then NO merger

c. Trusts are based on K law and not will law so no formal will reqmts necessary; you also d/n avoid your creditors w/ a trust even though you avoid probate; estate tax is also due on the transfer.
d. Any combination of oral, writing and delivery is good = the more the Tr does using these 3 methods, the more likely it is that this person created a trust (looking at trust intent
vi. Pour-Over Will:

1. This trust is actually in existence during T’s lifetime and it is unfounded.
2. Unfounded trusts are usually not valid b/c you need a corpus (in order to have a valid trust it has to have an identifiable corpus – one of the reqmts), but if tied to a pour over provision, you can have an unfounded trust.
3. GR ( it is impossible to have an unfounded trust in existence w/o any assets in it.

a. Exception ( Pour over trust or pour over wills ( the only way you can have an unfounded trust be in existence is if it is tied to a pour over provision in a will (has to be valid under 6110 or 6111)
b. Factual scenario:  straight forward will; reference to a trust that is in existence (usually done along w/ will); trust created and nothing is in it during lifetime of T; when Tr/T dies Tr will pour over $50k into the trust and there will be an asset.
i. If estate is under $100k, it will not go through probate (even though it is technically not funded until after you die)
ii. If over $100k – it has to go through probate, but will still go into the trust after probate and will be governed by the trust and not the will.
4. EX:  Will of Mary Smith; piano to Bob, jewelry to Sandra, $50k to the Trustee of Mary Smith Trust; residue to the Salvation Army
vii. Constructive Trust:

1. GR ( An inter vivos oral trust in land is not enforceable b/c of SOF

2. Exception ( when it’s enforced through the constructive trust doctrine

3. Heavel:  mom promises land to son if he takes care and conveys to him; then when she is better, she asks for her conveyance back
a. Court said even though bond b/w parent and child is not per se a fiduciary one, it does generate a natural inclination to create a relationship of trust coupled w/ mom’s illness conditions (equity attaches this relationship)
b. Where a confidential relationship has been established, the burden of proof exists on the party denying the existence of a trust and then by clear and convincing evidence they have the burden of negating the trust (if everyone comes in w/ clean hands, shifts burden of proof to son and daughter to prove non-existence).
4. If no clean hands then a CT will NOT be enforced regardless of confidential relationship (like parent/child)

5. Restatement § 4:  where the owner in the interest of land transfers it to another inter vivos in trust, but no memo is signed evidencing the trust and the Te refused to perform the trust, the Te holds the interest upon a CT for the Tr 

6. EX:  couple said they placed home in son’s name, monthly payments and taxes paid by father to son who forwarded it to bank; after this father reported to IRS that he was renting income in terms of what he was paying off ( court says once you start making these kinds of representations that you no longer own it then you are showing that you d/n own it and cannot get it back
viii. Cross-Over Areas
1. Pour-over will/trust (see above).
2. Separate will/separate trust.
3. Testamentary trusts.
a. Note: you sometimes have a will and trust documents in a separate document and have a will that you incorporate by reference in a piece of paper = you have created a testamentary trust b/c you have incorporated that piece of paper.
4. Semi-Secret trust:  arises when it appears that the T wanted to create a trust in the will, but we d/n know who the intended B is (trying to create a testamentary trust position, but it’s not complete)

a. Trying to create a trust or a will at death; but there’s an oral testamentary part to it making it incomplete ( normally not allowed, but sometimes CT used
b. EX:  “residue of estate to X in trust to distribute in accordance w/ my wishes previously expressed to him” – intended B was told to X in a separate conversation not written in the will/trust
i. Court d/n allow in parol evidence and the trust fails b/c we d/n know who the B is; therefore d/n have to use a type of CT remedy since we d/n know who the intended B is.

5. Secret trust:

a. To prevent UE, we have to allow PE to come in and we use a CT remedy to enforce this promise; once PE comes in the door is open and other evidence can come in and we can find out who the B is
b. W/ a secret trust we allow PE to come into court and intended B comes in through the open door and we enforce the trust

c. Note:  in CA we d/n worry about this distinction anymore since PE always allowed in
d. If this Q comes up on the BAR:  it’s an attempt to create a trust through a will and either the words will be clear that a trust is intended, but there will be a private conversation of who the intended beneficiary is and then you define it as a semi-secret trust (if you give an outright gift to someone, and there is a secret trust conversation, you talk about a secret trust) ( always will be through a will = KEY

ix. Distinguishing Trusts From Other Legal Relationships:

1. There are 3 potential areas:

a. Agency:  A gives B written authority to sell some of Paul’s property located in another state and to remit the proceeds back to Paul ( this is a power of attorney and there is no splitting of title.
b. Bailment: A and B were neighbors; A borrowed a step-ladder from B to install a ceiling fan in A’s living room; B gave A her dog to feed and care for while B went on vacation ( no trust b/c only possession given to B and not title
c. Conservatorship/guardianship:  For an undiagnosed reason, S became reality challenged and was no longer able to manage his property; S’s mother petitioned the Probate Court and was able to take control of S’s personal and real property ( no trust b/c even though FDs attach, no title attaches (taking control and managing assets ≠ legal owner)
c. Methods of Protecting the Trust Corpus:

i. There are 3 methods: want to protect the corpus from outside sources

1. Discretionary Powers given to Te over distribution & management of the assets;
a. There are 2 types:

i. Mandatory provisions:  Te d/n have a whole lot of control over distribution of money to the B; this provision d/n allow the Te to do much to protect the trust
1. ex:  O transfers property “to X in trust to distribute all of the income to A” ( mandatory b/c no discretion given to Te in terms of distribution, directs Te to give the  money out as soon as it comes in
ii. Discretionary provisions:

1. ex:  O transfers property “to X in trust to distribute all of the income to one or more members of a group consisting of A, A’s spouse, A’s children in such amounts as Te determines” ( here, Te has the discretion to distribute however much to whomever s/he wants; can also do this w/ principal 
2. Before the Te exercises his/her discretion to make payment of trust income or principal to the B, B’s interest is not assignable and cannot be reached by creditors, i.e., B d/n have an assignable interest.

3. Once the Te elects to pay income or principal to the B, then the B has a property interest which is assignable and reachable by creditors

a. Once Te exercise discretion, creditor can attach a right and compel Te to make payment directly to creditor

4. How do you know when Te elects to pay?
a. Creditor can attach ahead of time on payment
b. B d/n know when payment made
c. Te d/n have to tell creditor’s about distribution – Te can defeat creditors
i. Except:  most trusts are not written w/ absolute discretion and they have distribution dates at specific times (looking for time provisions such as monthly, quarterly or annual distribution provisions)
ii. The minute you put time provisions in – creditors can attach
2. Limit Trust Purpose; and
a. Can have any purpose to limit it to basically saying you have the discretion to distribute the money, but only for these defined purposes

i. Usually 3 types:  support, education, health

ii. Once Te distributes for any other purpose = breach
iii. Usually limited to things like education, health, support or a combination (up to Tr to carve out whatever they want) ( creditors can only attach on distribution if their claim is related to the limited provision
1. ex:  tuition from school can attach if trust purpose defined as “for education purposes”
b. Also called “support trusts”
c. Note:  you c/n fend off your own creditors w/ a RLT b/c you are in control of the assets yourself; but you can decide not to pay yourself
d. Marsman: along w/ discretion, when Te giving a distribution to B for support and maintenance ( that automatically puts a duty on the B (have to check on the B)
i. Arm’s length transactions = not fiduciary and not confidential
ii. Exculpatory provision:  unless Te does some act that is intentionally tortuous or truly reckless = Te not liable.

3. Spendthrift Trusts.
a. Designed to give outmost protection for a trust corpus b/c it deals w/ both the ability of a B to transfer/assign assets away as well as creditors getting to the corpus.

i. Even if you have a spendthrift provision – you d/n pay the creditor, you have to pay the B
ii. There are exceptions wherein a creditor can get to the assets:

1. Govt: can ignore spendthrift provisions and Te c/n ignore them if they make a demand

2. Enforcement of child and spousal support

3. Necessities of life

4. Judgment creditors – can go back to court after judgment and file claim w/ court & have a right to get 25% of what they would have been paid
iii. This is a very powerful tool, especially if B’s are children.
b. EX:  No B of this Trust shall have any right, power, or authority, to sell, assign, pledge, mortgage or in any other manner to encumber, alienate, or impair all or any part of his or her interest in the Trust or in the principal or income of the Trust.  The beneficial and legal interest in, and the principal and income of the Trust and every part of it shall be free from the interference or control of any creditor of any beneficiary of the Trust and shall not be subject to the claims of any such creditor nor liable to attachment, execution, bankruptcy, or any other process of law
i. This provision bars Te from making distributions counter to this clause b/c B can turn around and sue for breach.
ii. Even if there is a voluntary transfer by B provision; the spendthrift controls and the Te d/n have to honor any assignment by the B 
4. Family Pot Trust:  trust for children when they are young, wherein the Te distributes to children whatever they need in order not to disadvantage the children, until they reach the age specified in trust then split the remaining assets accordingly and trust no longer exists.
a. Discretion of Te does come in
b. This is a RLT b/c the provisions only go into affect after the Tr passes away.
ii. Methods preventing Bs from assigning their interests and preventing creditors from getting to their trust:

1. Voluntary alienation:  when B attempts to assign their interest in the trust to a third party
a. Rule:  absent some statutory provision or trust provision to the contrary, a B’s interest is freely transferable
b. If it d/n take place, the Transferee takes the interest subject to all conditions and limitations that would have applied to the B
2. Involuntary alienation: when a creditor of the B attempts to reach B’s interest in order to pay their claims
d. Section E (Modification and Termination of Trusts):

i. Modification

1. By Tr:
a. RLT:  full power to amend and revoke whenever you want b/c you are Tr/Te/B
b. Irrevocable Trust:  Tr c/n just go back and cancel trust (need help from court and B’s)
2. By Te:  Te d/n have the power to modify the trust, even though they have legal title (their sole purpose is to manage and administer assets)
a. Except where for some reason Te c/n manage the trust the way Tr had set up – called: 
i. Doctrine of Changed Circumstances:  Te can petition the court and ask that provisions be modified in order to allow Te to better administer the terms of the trust (must show that there is something blocking effective management).

1. ex:  property value declines incredibly and provisions d/n allow for sale of asset – petition to sell property b/c trust is taking a big loss
3. By B:  Same as Te’s rights.  No general power to modify, unless doctrine of changed circumstances applies they can petition as well.
a. In re trust of Stuchell:  B have an ulterior motive to change trust in order to get more income
i. Court modifies doctrine of changed circumstances and says the doctrine is designed to change from a management and administration point of view and not change substantive provisions in the trust.
ii. Dealt w/ “special needs trust” ( designed to complement govt aid/welfare b/c B never considered owner of money and they d/n have right to demand money and there is no fixed money coming to them (B d/n lose govt benefits and the special needs trust supplements).
ii. Termination
1. By Tr:  
a. If RLT – can terminate whenever
b. If Irrevocable ( needs help from court and Bs
2. By Te:  can terminate the trust when trust purpose has been accomplished, time period of trust is over, or if it becomes economically unfeasible to continue operating the trust (not cost effective b/c fees are more than income); if one of these 3 situations then Te distributes trust and winds up and dissolves
3. By B:  
a. Knowing that B can modify a trust under CCD, there is a split in jurisdictions regarding termination by B:
i. Minority:  if all the B’s agree and all the B’s petition the court – they can have the trust terminated
ii. Majority (CA):  Claflin Doctrine
1. B can terminate if (need both):
a. All B’s consent to the termination of the trust; AND
i. This includes potential Bs (unborn, minors – need guardians appointed and attorneys hired to represent them)
b. The termination will not interfere w/ a material purpose of the trust. (courts truly scrutinize this b/c these are irrevocable trusts)
i. If material purpose is distribution at a designated age (like 30) – the court will honor this and not terminate until B is 30

ii. If material purpose is to have remainder for B and income to A – you will never get the court to agree to early termination b/c the purpose is preservation of capital for the benefit of the remainder (B).

iii. Support provisions (health, education, support) are also difficult to overcome b/c they are material.
iv. Spendthrift provision raises a RED flag to the court that they will not honor the provision to terminate early b/c Tr clearly d/n trust the Bs.
v. If the Tr still alive and joins the Bs stating that the material purpose is no longer important to Tr – then court may waive this reqmt & allow trust to be terminated.
b. Using all the corpus as a means of termination:  when B has the ability to go into both the principal and the income, there is no clear answer whether he has the right to use it all and leave nothing for the remainder-man BUT the court can review to determine if Te abused his discretion
e. Section F (Charitable Trusts):

i. Defined:  express trust formed for a charitable purpose to benefit society
ii. Purpose:  monetary advantages
1. income/capital gain/federal tax benefits ( courts like charitable trusts but carefully scrutinize them b/c they are often used only to avoid taxes
2. exempt from RAP (see above – can go on forever).
iii. Problem:  possibility that the trust will fail (B no longer exists, charitable purpose ends, trust wasn’t properly created).
iv. Modification:  
1. Doctrine of Cy Pres ( court can modify the trust and its substantive provisions in order to continue Tr’s charitable objective while striving to remain as close to Tr’s intended purpose as possible

2. Where Cy Pres is used:  
a. Trust purpose is completed:
i. EX:  trust to benefit small pox vaccine but then there are no more small pox – use cy pres to change trust for AIDS vaccine
b. Impossibility:
i. EX:  trust for campground care, but camp is closed – use cy pres to change to a nearby campground
c. Impracticability:
i. EX:  million in trust to build hospital and now $$ is not enough – use cy pres for $$ to help a neighboring hospital
3. Court’s Standard:  Did Tr exhibit a GENERAL charitable purpose and not a specific intent?  If intent is not general, cy pres c/n be used.
a. Case:  Tr left her home to the village in trust in her will to be used as a memorial hospital named after her husband; village d/n do it b/c there was a better hospital nearby and wants to use cy pres to allow house to be used as administrative building in husband’s memory
i. Held:  Yes, b/c general intent was a memorial in memory (Berger says this is a stretch).
v. Validity Elements:  has the Tr done enough to show trust intent is the Q

1. Trust intent – must be present intent 
2. Corpus – need identifiable corpus
3. Ascertainable Bs:  d/n need ascertainable Bs, but rather a class that is (1) sufficiently large OR (2) indefinite
a. Candy Trust:  Tr’s will left $$ to bank in trust as Te; Te was directed to collect and pay income to kids of X school before Easter Break and before Christmas Break each year for furtherance of their education; Is this a Charitable Trust?
i. Court distinguished b/w a charitable trust and a generous gift saying this is a gift and not a charitable trust b/c $$ was to be given before vacation and there was no mechanism for Te to control and make sure that the $$ was to be used for educational purposes.

4. Purpose:  unlike a private trust which can have any legal purpose, a charitable trust must have a valid charitable purpose that substantially benefits society
a. How the court determines an invalid purpose depends on the facts of the case and the philosophy of the judge
b. Recognized charitable purposes:
i. Advancement of education, science, arts (i.e., establishing/supporting schools, colleges, galleries, museums, aiding students and teachers, libraries)
ii. Relief of poverty (i.e., help needy w/ food, shelter, clothing = necessities of life)
iii. Health and aid to sick, disabled & elderly 
iv. Govt purpose (i.e., planting trees where govt would have done otherwise – anything to benefit community)
v. Promotion of religion (whether institution’s ideals and practices are in fact religious is hard to prove)
5. Method of Creation:  irrevocable only b/c of tax benefits
vi. If charitable trust fails:
1. If Tr alive then goes back to Tr
2. If Tr is dead, the it will either go into the residue or pass by intestacy:
a. Modernly, the charitable trust may still be able to continue for 21 years even if there is no B to enforce it ( § 15211
b. § 15211. Trusts for noncharitable corporation, unincorporated society, or for lawful noncharitable purpose; duration
i. A trust for a noncharitable corporation or unincorporated society or for a lawful noncharitable purpose may be performed by the trustee for only 21 years, whether or not there is a B who can seek enforcement or termination of the trust and whether or not the terms of the trust contemplate a longer duration.
XII. TRUST ADMINISTRATION – FIDUCIARY OBLIGATIONS
a. Section A (Duties of Trustee): After trust has been created and after we figure out Te’s specific directions – this is where Te’s conduct is evaluated
i. All duties that are breaches carry w/ it personal liability b/c breaching a FD; sometimes you can get Te insurance – but it’s very expensive
ii. Duty of Loyalty 

1. This duty makes sue that Te d/n take personal advantage and to make sure that Te is handling assets on a truly impartial basis
2. This duty of loyalty has to be managed and applied EQUALLY to all Bs (no favoritism)
3. Duty to Avoid Self-Dealing (2 scenarios):
a. Purchasing property from or selling property to the trust:
i. Rule:  Te c/n sell his/her own property to the trust and c/n purchase trust property w/ his/her own funds, in addition Te’s spouse c/n buy property from the trust or sell to the property of the trust.
1. Te has to know c/n buy/sell privately or publicly (in an auction).
2. If Te does this – Te has to give the property back and it is divided equally among the beneficiaries (B can hold Te accountable for any profit made or force Te to restore property to the trust; or undue the transaction rescind).
3. Good faith is not a defense ( this is a strict liability rule in trust law and will be strictly enforced
4. ONLY DEFENSE that a Te has w/r/t self-dealing is if the Tr authorized the self-dealing in the document in addition to full disclosure to the B.

b. Loaning money to or borrowing money from the trust:

i. Rule: Te may not loan personal funds to trust and may not borrow money from the trust
1. Loaning $ to the trust cannot happen no matter how strapped for cash the trust is (get into what’s fair and what the interests rate is)
2. Temptation high b/c trust has lots of assets to borrow – this is the problem area for most Te’s.
4. Duty to Avoid Conflicts of Interest 
a. Stay away from a position where you are competing w/ B’s
b. In re Rothko:  Te should not get involved in making decisions and creating/making contracts that create conflicts of interests 
iii. Duty of Care:

1. Rule 1:  any kind of documents that are req’d to be recorded at the county recorder must be recorded as soon as possible

2. Rule 2: any type of documents representing negotiable securities must be placed in a safe location (certified checks, stock certificates, bonds, savings bonds, corporate bonds).
3. Rule 3:  any type of cash or any type of checks need to be deposited and not laying around, especially cash (need to be placed in a bank that has good financial standing – usually federally insured bank).
a. Jewelry:  take pictures and appraise them and place them in a safe place (safe deposit box, safe or bank)
4. Rule 4:  make sure real property has fire and liability insurance (property should be in safe conditions so that you d/n get sued for premises liability – inspect and make sure all is in working order); Te gets more compensation w/r/t managing commercial property
iv. Duties Relating to Care of Trust Property

1. Duty to Earmark: duty to make sure title is properly marked
a. You’re Te and when assets come into your possession you have to indicate on that asset that you are holding it in your personally interest and that you are holding it in trust for someone(s) = you are not the personal owner, even though you are the legal owner

b. Make sure that any asset you have is titled in your name “as Te of a trust”
i. EX:  bank account should be in the name of Te for benefit of X, Y, Z
2. Duty to Segregate:
a. Duty not to commingle personal assets w/ trust assets - separate trust and personal property & along w/ duty to earmark (label the property as such).
3. RULE:  failure to earmark and segregate that causes assets to be lost in the trust = Te is personally liable for breaching a FD
v. Duty not to Delegate Trust Functions

1. Rule:  Te c/n delegate away those responsibilities that the Tr is vesting in the Te (you are being trusted w/ these functions and given discretionary authority by the Tr for a reason)
2. Rule:  can have someone assist you w/ ministerial functions as long as d/n deal w/ discretionary powers
a. Discretionary powers: c/n be delegated to a third party
i. Dealing w/ making investment – investment authority
ii. Allocation of funds to Bs
iii. Exercising discretion of income and principal payments
iv. Allocating receipts and disbursements of income/principal
b. Note:  you c/n give someone else a power of attorney to act on your behalf if you are a Te, even if you are leaving the country
3. Co-Te’s:  the trust document controls (have to see if co-Te’s can act separate and apart from each other or if they need agreement)
a. Tr sets it up as s/he wishes
b. If not specific authorization by Tr – co-Tes can pick and choose certain minor decisions; but major decisions have to be done together (discretionary power decisions)
c. If one Te is doing something wrong and co-Te does nothing to stop them – co-Te is also liable as a Te
d. If disagreement and Te’s c/n work out decision making or agree on major decisions = B can have Te’s removed and have court order new Te(s)
4. Duty to Invest Property: (cross-over w/ duty not to delegage)
a. Prudent Person Standard:  set out certain rules w/r/t dealing w/ trust investments 
i. Diversification:  first goal is to spread the risk as much as you can over different industries
ii. Obtaining Reasonable Return: just b/c put money in a safe/secure investment d/n mean you are obtaining a reasonable return
iii. Proper Investments:  this is a little tougher
1. Under Prudent person standard, a legal list of investments was created wherein if you put your money into these, you were automatically considered to follow the proper investment rule:
a. Originally 3 safe investments:
i. US govt bonds
ii. First mortgages on real property (b/c rate of return is simple and securing w/ real estate allows you to take property if default)
iii. Corporate bonds 
b. Then added 2 more:
i. Blue-chip stocks (major corps that have been around forever – expectation that you will invest long term)
ii. Mutual funds (fund wherein there is ownership in lots of companies = this is kind of like spreading the risk).
2. Note:  any type of unsecured loan = improper investment; real estate not necessarily proper b/c not very liquid (if property high income or appreciates in value – then good; if not – then bad)
3. When you have trust investments – you c/n offset gains against losses (you are liable for the losses as you have to make EVERY investment productive and profitable) ( Berger says this is impossible
4. This Prudent Person Standard in CA was incorporated into the California Prudent Investor Act: § 16045 and 16054 (this is the law now).
a. Elements:
i. Diversification – still the standard (big change is that when you diversify you can invest in ALL types of assets)
ii. Obtaining reasonable rate of return: (can obtain greater return b/c have a greater selection of choices as to investments)
iii. Proper investments (Modern Portfolio Standard) ( standard changed and now looking at the total portfolio of investments to see how it’s doing overall (here you can offset gains against losses).
b. Under this Act, you can invest in all types of assets, identify level of volatility, and it’s more trustee friendly (b/c you can actually invest in high risk – but still diversify and obtain a reasonable rate of return; d/n invest in ALL high risk)

c. Te has the ability to use money managers in your investments and turn over that authority to the money managers and this is what you are hiring them to do ( you still have to monitor what they do, what buying/selling, etc.
i. If you d/n hire a money manager – duty not delegable and you have to buy/sell securities (can hire as many people as you want for advice – but you have to make the decision yourself)
vi. Duty of Impartiality 

1. Rule:  a Te has the duty to deal w/ both the income and the principal B and the remainderman impartially; the trust property must produce a reasonable income while being preserved for the remainderman
a. Walking a tight rope and quit often the duties intersect each other
i. Dennis v. RI Trust Co.:  here duty to invest and duty of impartiality (have to be fair to both income and principal Bs)
1. Te was in charge of 3 buildings and principal Bs getting screwed; Te did nothing and value of buildings went down and trust lost lots of money
2. Court aid the Te’s could have renovated the building & modernized it to obtain reasonable income; or established an account for depreciation and turn building over to remainderman to compensate for depreciation; or could have diversified
3. Here, duty to invest and duty of impartiality crosses and both were breached ( Te’s personally liable via surcharge
a. Unless Tr says “use all income for the Bs” – this makes it all to go the income B’s (but if no such language – then you are screwed)
vii. Duty to Keep and Render Accounts; Allocation of Principal and Income

1. Rule: T’s have an obligation to file an accounting every year to the Bs (you no longer have to go to court for the filing)
a. Basically includes:
i. Start at starting point – what you started w/
ii. What monies came in
iii. What monies went out
iv. Were assets sold/purchased
v. Gains/losses
vi. Expenses (who did you hire: accountant, bills, expenses for B, medical, education bills, lawyers)
vii. Now what do you have left on hand at this point
2. The accounting includes everything that has gone on w/ the trust (should probably get an accountant)
3. If B has objections – they can raise it w/ Te first and if no satisfactory result, then go to Court
4. You have to understand that when you do the accountings and if they are based on fraudulent statements – then there is no SOF limitation
a. Cambridge Trust Co.: Te committed fraud and tried to trick the B and negligence on the part of bank’s oversight b/c lack of investigation as to checks
i. Court overturned all of the accounting decrees b/c they are based on fraud; bottom line is that if there is a SOL for B’s to object – if underlying acts are fraudulent there are no statutes.
viii. Remedies For Beneficiaries As a Result of FD Breaches:
1. If you have a breach of the duty of loyalty:
a. Self-dealing:  force Te to give property back to trust
i. If property sold to Te – reverse sale
ii. If profit made by Te – force Te to return profit to trust
2. Losses:  any other type of loss brought onto to the trust, can hold the Te personally liable for that loss ( called “surcharging the Te”
3. Ultimately can remove the Te from the trust if the court determines that the breaches are serious enough.
a. Grounds for removal:
i. Physical/mental incapacity to perform the jobs of the Te (usually old age or serious error)
ii. Unfitness for the position (alcoholism, drug addiction, dishonesty or conviction of embezzlement or forgery)
iii. Insolvency on the part of the Te (presumption that if you c/n handle your own money – then you c/n handle trust $)
iv. Conflict of interests w/ the trust (before acting on conflict can be brought in front of court; if already in conflict then there is a potential problem)
v. Extreme hostility b/w Te and B (EXTREME is the key; like where there is no communication and even though Te is giving direction to distribute income and principal – d/n come out as quickly; Te is being truly unfair and no communication to the point that they c/n even do their job)
b. Liability of co-Te’s and successor-Te’s:
i. Co-Te is liable for the breaches of other co-Te’s
1. Need to participate or prove improper conduct (joining in or not stopping the conduct; Rothko is perfect example of this)
ii. Improperly delegating property to a co-Te
1. Each Te is responsible for all of the duties; major decisions; charged constructively b/c co-Te’s have a duty to investigate
iii. Successor Te’s have NO liability
1. Co-Te’s are liable; but successor Te’s are not until they step to the plate b/c they have no legal powers; successors d/n step in until preceding Te resigns, dies, etc.
2. When you take over as successor – it is your duty to find out what’s cooking with the trust (if land is toxic problems w/ property, for ex) ( this is a potentially dangerous situation for the successor Te
c. Liability of Third Parties Dealing in Tort and K:

i. Tort liability: 3rd parties are required to seek damages directly from the trust as opposed from the Te (the trust is personally liable)
1. unless: intentional acts by Te or gross negligence 
ii. K liability: 3rd parties - if acting on behalf of the trust as a Te – if there is any type of problem, it’s the trust that is responsible (almost like an officer of a corp)
1. if there are damages – the trust has to pay for it
d. Section B (Powers of the Trustee):

i. Where does the Te get his powers ( Uniform Power Act, § 16220 Powers of the Trustee’s Act
1. § 16220. Collecting and holding property
a. The trustee has the power to collect, hold, and retain trust property received from a settlor or any other person until, in the judgment of the trustee, disposition of the property should be made.  The property may be retained even though it includes property in which the trustee is personally interested.
i. Ability to step into shoes and run the trust if Te is not able to (powers include collecting, holding property, continuing business, acquiring, disposing property, encumbrances, mortgages).
ii. If you want you can modify the powers of the Te in writing.
1. The recommendation of the Tr’s is not to start narrowing the scope of the trust powers
2. You can amend and make changes to mandatory or discretionary provisions as to what B gets:
a. Mandatory:  powers must be performed
b. Discretionary:  at Te’s discretion, unless limited by writing
c. Can limit power in writing
3. Note:  powers are still w/in the realm of FD ( FDs will ALWAYS trump the Te’s Power
a. Collins: Te’s defense was that they have the power to invest in any type of asset they want even unsecured debt ( court said look back to the statutory duty to invest prudently

e. Trust Accounting:  As income comes in, where is it allocated?

i. Rule 1:  w/ receipts ( ordinary receipts such as bank interests and interest on bonds and rental income are all allocated to INCOME for benefit of income B
ii. Rule 2:  If there is any type of sale of an asset and you get a profit from the sale = the money that comes back goes back towards the principal 
iii. Rule 3: if you have a loss of an asset that is compensated w/ an insurance (like casualty, burned down or destroyed) it is allocated back to principal
iv. Rule 4:  When you have a publicly traded company, there are dividends to SH;s which are usually quarterly ( allocated to income Bs.
v. Rule 5:  extraordinary dividends (once a year stock companies make distributions aside from the ordinary quarterly payments given in cash or stock)
1. if cash = allocated to income
2. if stock = allocated to principal 
vi. Expenses:
1. Property taxes = if real estate portfolio then ordinary taxes taken out of the income; if special assessments issued by taxing authorities that result in permanent improvements – taxed to principal 
2. Mortgage payments
a. Interest on mortgage payable from income
b. Principal charged to trust corpus
3. Repairs/maintenance:
a. Minor ones chargeable to income
b. Major ones are chargeable to principal
4. Improvements:
a. Temporary ones chargeable to income
b. Permanent – if in effect after trust ends, then chargeable to principal 
5. Te compensation:
a. ½ income and ½ principal
6. Attorney’s fees:
a. ½ income and ½ principal (note that you as the Te can pay an accountant for the trust from the trust funds)
XIII. DURABLE POWERS OF ATTORNEY FOR ASSET MANAGEMENT AND HEALTH CARE
a. Business power of attorney:  when we talk about having a trust is that part of the benefit you avoid probate and in the case of incapacity, successor trustees step in, if you d/n have successor Te’s or joint tenant is incapacitated – you d/n have any power to operate that asset

i. When you d/n do a trust business powers of attorney are used by agents to handle your business if you become incapacitated
ii. Business powers of attorney come in all shapes and sizes – it is helpful to have 

b. Durable power of attorney for health care: 

i. This does the same thing for health that the business one does for business

ii. If you have to make a medical decision and c/n give consent – you can designate someone to make medical decisions for you if you are not capable of making a decision

iii. Part of this is:  declaration to physician:  life and death situation, bottom line:  do you want life support administered in these situations or not ( you make the decision now so that your family members d/n have to

1. D/n want to battle about keep them alive vs. pull the plug

� Property acquired before the marriage by either spouse is separate property.  This is where other family members come in. Note:  this is the only § that applies to domestic partners and ONLY if domestic partners register the domestic partnership w/ CA state and this applies only to those who die after July 1, 2003.  As far as CP or QCP domestic partnership d/n apply.


� Note:  domestic partnerships pertain only to same sex partnerships and not heterosexual domestic partnerships.  Exception = senior citizens over 62.


� Note:  if there is a SS, then § 6402 only applies to the SP not passed to the SS under § 6401 since under § 6401 CP & QCP pass to SS; but if no SS then CP, QCP & SP distributed under § 6402.


� § 240. Division into equal shares:  If a statute calls for property to be distributed or taken in the manner provided in this section, the property shall be divided into as many equal shares as there are living members of the nearest generation of issue then living and deceased members of that generation who leave issue then living, each living member of the nearest generation of issue then living receiving one share and the share of each deceased member of that generation who leaves issue then living being divided in the same manner among his or her then living issue.


§ 240 = Per capita w/ right of representation:  representation is used only to bring the surviving descendants of deceased descendants up to the level where a descendant is alive.


� All persons who are related by blood to the decedent but who are not descendants or ancestors are called collateral kindred.


� Parent must rebut these presumptions, if they c/n then you have established paternity and can inherit from that parent.  Note this is ONLY w/ intestacy, w/ will can do anything.


� Note:  feloniously and intentionally includes M1, M2, VM, but not involuntary manslaughter.


� Lapse statute:  if you predeceased testator (decedent) your issue step up and take your interest, but under (b)(1) of this statute, the killer’s issue do not take by representation.


� D/n write PMR on exam b/c this is not a rule in CA, all extrinsic evidence comes in.


� Side note:  you c/n say “I give my life insurance policy to X” b/c life insurance is a contract and you c/n change beneficiaries to the insurance policy through a will, unless X is the beneficiary.


� Other instrument = usually trust.


� T imposes a survival condition for the B to get the gift.


� If multiple alternate residual B’s then passes to them equally.


� Kindred = blood-relative; note that a wife is not kindred b/c not a blood-relative; if the B is a blood relative of a former spouse then anti-lapse does work.  


EX:  “I give all my stock to my stepchildren, Bob and Laurie”; Bob predeceases T ( Bob’s issue still take b/c Bob is a kindred of a former spouse, assuming Bob has issue.


Also note:  adoption = blood-relative.


� What we are really looking for is substitute takes (if they are not blood or they d/n have issue, then go back to CL lapse rules).


� The gift d/n fail b/c the T has taken care of the problem for the executor by providing a substitute for the gift = this is called an “alternate disposition.”


� Under this § this is what the  is entitled to if the specific gift is no longer there.


� In terms of analysis, this takes place towards the end of the problem and takes place, technically, in probate.


� Debts owed to the govt always come first, like IRS taxes.


� This is the key, that after marriage to someone new, the T d/n include spouse after ALL OF T’s DOCS are executed.


� Failure of lawyer to advise a client about these omitted spouse statutes has given rise to mal-practice actions.


� Conservatorship:  avoid going to probate court as well if set up.


� Testamentary trust, unlike other trusts, is created at death.  EX:  Will of T says “$10k to John, piano to Dave; residue in trust for my children (income quarterly and principal when they are 25/30)”.  The trust is created at death and if the will fails, so does the trust.


� Under the law of most states, the RAP prohibits trusts in which the ability to ascertain the identity of the Bs in whom equitable title will vest is delayed beyond a specified period of time.  At CL, and still in may states today, this time is 21 years after the death of some life in being at the time of the creation of the interest, plus a period of gestation.  For Irrevocable Inter Vivos Trusts, the time period starts to run when a Sr declares the trust or conveys the property to the trust.  If the Sr can revoke the Inter Vivos Trust, the period begins to run when the trust is no longer revocable, which is usually when the Sr dies.  If the trust is testamentary, the clock begins to run when the Sr dies.


The application of the RAP is restricted in many cases.  Most, if not all jurisdictions limit the application of the rule to private trusts; certainly in vesting is not required for trust in which all beneficial interests are charitable.


The rule has 2 basic purposes:  (1)To keep property marketable and available for productive development in accordance w/ mkt demands; and (2) To limit “dead hand” control over the property, which prevents the current owners from using the property to respond to present needs.


In the last ½ of the 20th century, extensive debate erupted over whether the RAP needs reform or should be abolished.  In CA, and many other states, The Uniform Statutory Rule Against Perpetuities has been adopted (Probate Code § 21205).  Under the USRAP, the CL RAP is put in abeyance for 90 years.  All interests are valid for 90 years after their creation.  At the end of 90 years, any interest that has not vested is reformed by a Court so as to best carry out the intention of the long deceased T/Sr.


In actuality, USRAP provides two RAPs:


The CL RAP; and


A Wait and See Rule of 90 years.


If an interest satisfies the CL rule, or actually vests w/in 90 years after its creation, it is valid.  And, if at the end of the 90 years any interest has not vested, it is then reformed by a Court.  The USRAP is supported by all State Bar associations as the 90-year Wait and See Period effectively eliminates liability for violating the RAP for a lawyer’s entire career before the Bar.


� When title is split in a trust, i.e., not a RLT, then trust is irrevocable.  If no delivery, then potentially you can still revoke it even if title split – in theory trust created, but no delivery and who’s to know.


� Note on estate tax:  govt says that up to 1 million $ passing as a gift, next year this number goes up to 1.5 million – you are exempt and d/n have to pay a gift tax.  Through a will, the govt can still get taxes on the 1 million.


� This Act makes it easier for Te to escape liability if investments d/n perform well.
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