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ReI. DEFENSES TO NEGLIGENCE (AFFIRMATIVE DEFENSES)
4 AFFIRMATIVE DEFENSES TO NEGLIGENCE:

1) CONTRIBUTORY NEGLIGENCE/COMPARATIVE FAULT

2) ASSUMPTION OF THE RISK


a) Express Assumption of the Risk 

b) Implied Assumption of the Risk 
3) STATUTES OF LIMITATION

4) COMPLIANCE WITH STATUTE (Imperfect, NOT a complete defense)
∆ has the burden to raise affirmative defenses and the burden of proof
A.  CONTRIBUTORY NEGLIGENCE AND COMPARATIVE FAULT (249-74)
(a.) Contributory Negligence: the label for the conduct of a P when the P is allegedly also negligent for an occurrence (usually when only P is injured).
(b.) Comparative Negligence/Fault/Responsibility: The label for the approach of the state. It relates to allocation. Different terms in different states- All get broader


(1.) Negligence- Anything not negligence can NOT be compared  


(2.) Fault- Can compare everything b/t negligence and intentional torts


(3.) Responsibility- Even broader. can even compare strict liability
(a.) Restatement approach: Not only culpability (fault) being compared but the causal connection is taken into account. Factors include 1) awareness of wrong doing & 2) strength of causal connection b/t risk-creating conduct and the harm
1.  OLD RULE: CONTRIB. NEGLIGENCE AS A COMPLETE BAR (1809-1970s)
(a.) Butterfield v. Forrester (1809): Guy on horse (drunk) and rides as fast as he can through the streets.  He crashes into pole halfway left in the middle of the road and rider sues guy who left it there. Half of the road was free to pass through and rider would have seen it if not riding so fast Held: JUDG/∆. P who contributed to the accident in any degree is barred from all recovery.
(1.) When P is injured by negligence of ∆ and ∆ can prove that P is contributorily negligent, P gets nothing


(2.) Advantages: Efficient, Incentive to be careful, decreases lawsuits



(3.) Disadvantages: Harsh outcomes
(esp. when only slightly negligence)

(b.) Application: Now, only 4 states and the D.C. use this method; all used to.
2.  PURE COMPARATIVE  (MINORITY): The negligence of P is compared to that of ∆.  Percentages are fixed and damages are allocated accordingly.  
(a.) Ex: If $10K damage, P=55%, ∆=45%: ∆ owes $4500, P bears $5500
(b.) Note: Laws of the state determine whether comparative negligence, fault, or responsibility; and whether pure or modified
(c.) Application: Now, only 12 states (including NY,CA) follow pure scheme. 

(1.) Li v. Yellow Cab (1970-CA): CA adopted pure comparative neg.  Court said contrib. neg. as complete bar is inequitable. Court wanted liability to fallow fault.
3. MODIFIED COMPARATIVE (MAJORITY): The negligence of P is compared to that of ∆.  Percentages are fixed and damages are allocated accordingly. However, if P is more than 50% negligent, P does NOT recover.

(a.) If P’s negligence/fault/responsibility is greater than or equal to that of the ∆, the P is barred from all recovery.
(1.) ex: If $10K damage, P=55%, ∆=45%; P can NOT recover. 


(2.) Note: Some states use greater than, some use greater than or equal.



(3.) Note: Most states tell the juries what they are doing.

(b.) Advantages: Efficient, certain, cuts off fraudulent cases, compromise
(c.) Brittain v. Booth (1971-WI): Comp. neg. case where jury found ∆, supervisory employee, 51% negligent and P, who went into an unsafe trench, 49% negligent. Total damage set at $10K, P recovers $5100

 
(d.) Wassel v. Adams (1989):
Guest (P) sues motel operators (∆). ∆ knew motel was near a high crime area and didn’t warn P. No security guard, alarm, telephone in room, but parking lot had floodlights.  P unlocked and opened door a stranger w/o checking late at night. Claims ∆ was negligent (failure to warn, provide more safety). Jury- ∆ was negligent, damages set at $850K. BUT, P was more negligent (P=97%, ∆=3%). P only gets $25K. P appeals percentage. Held: JUDG/AFF. Court is deferential to jury decision. NO grounds to reverse despite feelings

(1.) Posner: Percentage fixing is unguided. Jury is throwing out numbers


(a.) Theory: Lowest cost bearer must bear the brunt



(b.) Cost of P to avoid harm v. cost of ∆ to avoid harm

(e.) Joint and several liability:
(1.) ex: P = 3%; D1 (rapist) = 95%; D2 (motel) = 2%

 


(a.) Several liability state:  P gets 2%! (if rapist can’t pay)

(b.) J/S liability state (1/2): motel owners may have to pay 97% (if rapist can’t pay)

(c.) CA- has J/S for econ damages (medical and lost wages), S for pain and suffering
(d.) In some states, you must join all parties


(f.) Multiple Defendant Situation: 


(1.) ex: P=40%, D1=30%, D2=30%. 
(a.) Most states amalgamate ∆ (so not to penalize P for many ∆s)



(b.) Minority- look at each ∆ separately (can wipe places out)



(c.) ex: Indiana: pro-∆; must add ∆s, S liability only, look at ∆s sep

(g.) Application: Approximately 34 states

4. AMELIORATING DOCTRINES: Contrib. neg. was the rule for 150 yrs. As a result, many exceptions to the rule were created.  Many states have moved to comparative neg.  What happens to these ameliorating doctrines? Do they work with comp. negligence?
(a.) Res Ipsa Loquitor (not really an exception): One rule of RIL is that injury is not due to P’s fault.  This barred use of RUL when P was contrib. negli. NOW: Most courts eliminated the rule against barring RIL in comp. fault. Instead reduce recovery. How do you fix percentages when you don’t know extent of ∆’s fault?
(b.) Rescue Doctrine: One who sees a person in imminent danger caused by neg. of another can NOT be charged w/ contrib. neg. unless rescuer acted recklessly.
(1.) Cardozo- a person who negligently puts another in a position needed to be rescued owes a duty of care to rescuers. Rescuer is a foreseeable P
(2.) Rescue Doctrine trumped Butterfield’s complete bar

(3.) In comparative schemes, states are SPLIT: 

(a.) Govich v. NA Systems (NM):  Pure Comp. State. If jury finds P was negligent, there is a comparison. NO special rules needed
(b.) Ouellette v. Carde (RI): Pure Comp. State. Jury will NOT consider P’s fault in assessing damages. Recklessness only.
(c.) Last Clear Chance Doctrine: Allowed P full recovery when left in helpless position b/c his neg. and ∆, who had LLC to avoid injury, neg. inflicted it anyway.


(1.) Usually applied in RR situation- fixed problem with barring suits



(2.) All jxs. that follow comp. scheme have abandoned LLC Doctrine. 
(d.) ∆’s Reckless or Intentional Misconduct: In Butterfield states, if ∆ acted intentionally or recklessly and ∆ claimed con. neg, Butterfield didn’t bar claim.


(1.) ex: small guy taunts big guy, so big guy knocks out little guy


(2.) In comparative scheme, states are SPLIT: 




(a.) Comp. responsibility states- allows ∆ to claim P is negligent 




(1.) RS took no position- split on vote

(b.) Other states: When ∆ acts intentionally or recklessly, NO diminution of damages. Contrib./Comp. negligence NOTallowed
(e.) P’s Illegal Activity: ∆’s neg. is a prox. cause of P’s harm, but P acted illegally in getting himself injured (ex: injured while trespassing)
(1.) NOT real big issue in Butterfield states


(2.) In Pure Comp States- no problem


(3.) In Mod. Comp States- ok, but P’s fault is prob. greater than 50%.



(4.) 20 Different approaches for dealing with this problem

(a.) CA- Passed statutory limits on this type of action after trespasser recovered huge award when injured by ∆’s neg.

(1.) Immunity from liability: barred for enumerated acts 





(2.) But, don’t want landowners shooting trespassers.




(b.) NY- Look at seriousness of crime and decide whether to bar.



(c.) Others- Don’t bar illegal P as a matter of policy 


(f.) Causation and Comparative Fault: 
(1.) Neg. or fault Not a Cause-in-fact or Proximate Cause:  
(a.) P’s non-casual fault: P may recover full damages if her contrib. neg. was not the C-I-F or proximate cause. 
(b.) ∆’s non-causal fault: ∆ escapes liability if his conduct is not C-I-F or prox. cause of P’s harm.  Doesn’t change with comp. neg. Don’t reduce damages is conduct not cause, dismiss. 
(c.) P’s fault as superseding cause: If P’s harm is the result of a superseding act by P, recovery could be completely barred. 


(1.) 12 Pure Comp States allow ∆ to raise this.


(2.) RS- ∆ should NOT be allowed to raise this in 1P/1∆


(3.) See Exxon and Boltax- recovery denied altogether.
(2.) Causal Apportionment and Comparative Negligence: 
(a.) Minimizing Damages Rule: Required P to minimize by reasonable efforts and expenses
(b.) NOT a rule in comp scheme. Some courts exclude liability altogether if P didn’t act reasonably.
(c.) RS calls to treat these cases as comparative fault cases.

(d.) ex: D neg. bruises to P’s foot. P doesn’t do meds; foot falls off

(g.) Allocating all Responsibility to the Defendant: 
(1.) Allocating Responsibility to Protect P from P’s Own Fault: Sometimes P is powerless to protect himself (ex: job- can’t slow down, stop). So contrib. neg. of P can’t be used as defense and doesn’t bar claim. 



(a.) Bexiga v. Havir Manu (1972-NJ): Butterfield state at time: Workplace injury. P sues manu (∆), and ∆ claims contrib. neg. If yes, claim barred. Held: JUDG/P. ∆ owes a duty to protect P from his own fault (install safety glass). Injury is foreseeable. 
(1.) When ∆’s scope of duty is broad enough to include this, contrib.. neg. is not allowed as a defense.

(a.) Note: Used in limited places (jail, hosp., work)


(b.) 1st Exception that has carried over.
(b.) McNamara v. Honeyman: Mentally ill person commits suicide in hospital (∆). ∆ sued but barred from rais contrib.. neg. b/c duty of hospital covers this (Hosp. should have protected P)



(c.) Statutes: impose duty upon ∆ to protect vulnerable/disabled Ps.




(d.) States in agreement generally (not for jail suicide cases)

(2.) Rejecting Comp. Fault Reductions to Protect P Entitlements: If P has an entitlement, he/she should be protected from ∆ raising contrib. neg.
(a.) Leroy Fibre v. Chicago RR (1914): Guy stacks flax next to train tracks.  Sparks fly up (RP engineer would not have sparks fly) and flax catches fire, property burns). ∆ assert contrib. neg. Held: ∆ can’t use this defense. Don’t take into account neg. of P b/c theres an entitlement (right) to assume others won’t be negligent.

(b.) This is not about the duty of ∆ but rights of  ∏

(c.) “Citizen No-Duty” Rule: Prevents ∆s from raising defenses of a rape victim’s comparative fault. (Prof. Bublick- NOT LAW)
(d.) Intentional Tort Rule- Prevents ∆s from raising contrib.. neg of P or 3P as a defense to reduce payout (Hayden- NOT LAW)

B.  ASSUMPTION OF THE RISK (275-87)
1. EXPRESS ASSUMPTION OF THE RISK (CONTRACTUAL): Occurs where there is actually an expression (usu. in writing, but can be oral) in which P agrees to free the ∆ from liability for negligence. A person is free to waive (relinquish) legal rights.

(a.) Client receives lowered cost of activity as a result.


(b.) MAJORITY: A/R is not enforced when they are against public policy

(1.)   Tunkl v. Regents (1963-CA): In ER, person basically forced to sign agreement. Held: This expression of A/R is invalid as a matter of public policy. P is completely dependent on hospital, so it is against public policy

(c.) Express A/R often upheld in recreational settings:
(1.) Ciofalo v. Vic Tanney (1961): Gym member injured near ∆’s pool. ∆ raised A/R as defense and presented signed membership K. Held: JUDG/∆, need “express language” and it was found here as A/R.
(2.) Jones v. Dressel (1981): P injured in process of sky-diving; plane crashed. P sued, ∆ raised A/R and presented L w/ exculpatory clause. Held: JUDG/∆. Not adhesion K and exculpatory clause valid.
(d.) Note: NO guarantee if a waiver is signed. P can try to narrow the scope in rec. activity, claim public policy exception, or claim K doesn’t cover this situation
(e.) KEY: Express A/R is complete contractual bar when K is valid and not against public policy
2. IMPLIED ASSUMPTION OF THE RISK: Conduct implies “consent”. Neg. version

(a.) Retain as a complete bar (elements test):


(1.) Not inconsistent in a state using Contributory Negligence: 



(a.) A/R often used as a synonym for contrib. negligence

(b.) Crews v. Hollenbach (2000-MD): Butterfield State: Crew hit gas line, didn’t tell anyone. gas everywhere. Gas Co. sends worker to investigate. Gas ignites; explosion injured foreman. He sues party that hit line and didn’t call. ∆ claims P impliedly assumed the risk of injury Held: Court uses three part test. If P vol. consents, and gets injured, he can NOT sue.  Based on his job, he assumes the risk and satisfies test.  Complete bar to suit.


(1.) Problem: Worker’s Comp under-compensates 

(2.) 3 Part Test used:



(a.) Whether P knew of the risk?


(b.) Did P appreciate the risk?


(c.) Did P voluntarily expose himself to the risk? 


(c.) Firefighter’s Rule: Bars firemen from suing for mere negligence of homeowner.  Need reckless or intentional behavior



(d.) Workplace cases v. Sports participation cases:




(1.) Workplace- Most people don’t have a choice





(a.) MINORITY: Barred by Implied A/R





(b.) MAJORITY: Against pub. pol. to so that. 


(c.) If company’s owe a duty of care to employees, then A/R should not apply.

(2.) Sports- Participation is optional, so Implied A/R is ok.
(a.) Risk is inherent in activity, participants accept the risk, including that another will neg. injure you.
(b.) Bjork v. Mason: Held that skier assumes the risk if risk was inherent in sport. VARIES!!
(c.) Gauvin v. Clark (1989): Eliminates claim of only negligence in sports cases. Need reckless disregard to safety or worse (intentional)


(2.) Inconsistent if applied in a state using comparative scheme


(b.) MAJORITY RULE (CA) : Distinguish between:


(1.) “Primary A/R”: A claim that ∆ owed P no duty of reasonable care



(a.) Not really a defense- more an attack on P’s PF case.



(b.) Where primary A/R exists, there is no liability to P.



(c.) Sunday v. Stratton- ski case




(d.) Operates as complete bar to P’s recovery 


(2.) “Secondary A/R”: Contributory/Comparative negligence
(a.) ∆ owes a duty of care, but P encounters a known risk imposed by ∆’s breach of duty – merged into comp. fault scheme
(b.) Usually a fall-back after primary A/R.

(c.) Turcotte v. Fell (1986-NY): Courts interprets case as primary

(c.) Eliminate Implied A/R as a separate, named defense


(1.) Only 12 have eliminated it. Majority of states have NOT (CA)



(a.) Typically through statute. ALI voted to eliminate it too.
C.  STATUTES OF LIMITATION (287-95, 301-04): A S/L bars an otherwise meritorious claim b/c time limit for filing has run out. Available for all except murder.  Sets time limit for when the action can be brought- usu. starts when complaint filed.
1. PURPOSES:


(a.) Let’s ∆ get on with life: Not sure you did something wrong, or stops stress

(b.) Systemic- case becomes too hard to adjudicate (witness, evidence, memory)
(c.) Crumpton v. Humana- Attorney failed to bring claim for client w/in S/L. He was successfully sued and now appeals. Held: Appeal is firivilous, fee-shifting.
(d.) Time limit: Many states= 1 yr + 1 day; CA- 2 years 
2. ACCRUAL: The date when the S/L clock begins running

(a.) Many states use date of occurrence as accrual date (old rule):
(1.) Shearin v. Lloyd: Court uses date of occurrence even though P didn’t know harm began to occur at that date.  P’s claim is barred.  Harsh, certain



(2.) Modifications on Date of Occurrence Rule (accrues at end of):



(a.) Continuous Treatment Rule (med mal): 




(b.) Continuous Representation Rule (legal mal): 
(b.) Many states have moved to the discovery rule: start at date P knew or should have known about 1) the injury and 2) its cause or ∆’s role in it.

(1.) Some states don’t use second part.


(2.) Problems: confusion when P did/should knew of injury


(a.) ex: toxic torts- exposed now but no effects until future.


(b.) Sometimes S/L extended, but often not enough.

(3.) Schiele v. Hobart (1978): Meat wrapping with wire cutters. headaches ensued but no connection until Dr. says 2 years later. Filed suit 2 yrs later. OR has 2 yr. S/L.  Held: Depends when S/L accrued (1972 or 1974) S/L accrues when person associates symptoms w/ condition and ∆’s role in it. 

(c.) Courts often bifurcate trials: hear S/L portion first.

3. LATENT POTENTIAL HARM: P is exposed to some substance due to negligence that has some present symptoms, but there is a potential for worse symptoms in the future
Potential harm is latent, or concealed.  What should/can P do to cover that possibility?

(a.) S/L issues can lead to res judicata issues if injures are latent, solution?:
(1.) Emotional distress: Deadly exposure and fear of future harm. Can you sue of ED now and sue again later if disease occurs?
(2.) Hagerty v. L&L Marine (1986): Court allowed P to collect present damages (minor physical injury and ED) and left open possibility for future suits if disease occurs. Exception to American rule of res judicata.
(3.) Europe: Get money as you prove that you continue to suffer

(4.) Exposure without symptoms: May lead to present damages for ED and mental monitoring costs to minimize future harm by early detection

(b.) S/L may be extended (often, by statute) for sexual abuse cases. 



(1.) Often, repression of event and not “discovered” until many yrs. later.


(2.) Also, depends on courts take re: forgetting v. repression
4. TOLLING FOR DISABILITIES: S/L may be tolled do that the clock is NOT running while P is under a disability such as minority or mental incompetence.

(a.) ex: P is sol disabled, usu. by tort, that he can not bring suit


(b.) Tolled if P falls into a coma. S/L starts again when he wakes up. 

(c.) Minority- S/L not accrued until child reaches majority (NOT ALL STATES)

(d.) Incarceration doesn’t usu. toll S/L.
(e.) Equitable estoppel- may toll a S/L, typically where ∆ conducted himself in a manner (threats, etc.) which actually induces the P not to take timely legal action.

∆ will be estopped from using S/L as a defense. ex: Insurance adjusters, Lawyers


(1.) Dasha v. Maine: Court held P didn’t meet equitable estoppel elements
5. POLICY AND SOLUTIONS: Some legislators have set up outside limits, for certain types of claims (med mal), from the date of occurrence. Create alternatives (p.304)
D.  DEFENDANT’S COMPLIANCE WITH STATUTE (304-05): ∆ contends that alleged negligence was in compliance with a statute (opposite of NPS). NOT a complete defense.  Will be admitted into evidence, but NOT determinative.
(a.) Warren v. Miller: P burned in motel room. NO smoke alarms.  ∆ asserted that fire code did not require such alarms; compliance w/ fire code. JUDG/∆. Appealed Held: JUDG/REV. Compliance with regulation does NOT constitute due care per se (not conclusive evidence of due care). Regulations are lower limit.   

Compliance is some evidence of reasonable care, ∆ may be neg. for failing to take more precautions than required.
(b.) Preemption: Federal law is supreme over state law. State regulation (ex: tort law) of same field is ineffective. 


(a.) Common in products liability cases.
(1.) Car airbag case: Early case where fed. stat. preempted state law. P lost suit v. manufacturer for failure to have airbags installed.


(b.) Also: RRs, drugs cars 


(c.) Federal law may completely bar the lawsuit.
II. LIMITING OR EXPANDING THE DUTY (CONTEXT/RELATIONSHIP)

A. LIMITING DUTIES ACC. TO CLASS OR STATUS OF THE PARTIES


(a.) Default Standard of Care: RPP/SSC

(b.) Under certain conditions, special duty of care: NPS, child standard

(c.) Palsgraf distinction on duty –
 (Cardozo) Duty of care only to foreseeable P
(Andrews) Everyone owes a duty to everyone else (below are exceptions)

(d.) Situations occur where existence of duty or scope of duty is an issue.

(e.) Trad. common law drew distinctions based on identity of P, influencing duty
1. CARRIERS AND HOST-DRIVERS (306-310)

(a.) Some states had different standards of care if suit is by a passenger


(1.) Higher duty to a passenger than non-passenger
(2.) Doser v. Interstate Power (1970): Carrier must exercise more than ordinary diligence and liable for “slight negligence”.


(3.) Largely eliminated

(b.) Guest Statutes: Host NOT liable for negligent acts towards guest


(1.) Application: Largely dead, by statute and judicial decisions

(2.) Guest statues as product of time (Great Depression – 20s, 30s)




(a.) If didn’t charge to pick up riders, no duty of care.

(3.) EP Clause: States allowed to provide greater protections that federal constitution but not less protection than the federal const.



(a.) Guest statutes as violation of this.
2. LANDOWNERS AND OCCUPIERS (310-331)
(a.) Situation: P is injured by a condition on the land, NOT by activity on the land. (activities: everyone owes everyone a duty of reasonable care)



(1.) 25 states say classification can apply to both (incl. OH)


(b.) Traditional/Common Law Classification (Half of states, not CA), Defines the scope of duty owed. Entrant is either:
(1.) Invitee​- a person who is on land with a business purpose (that will or will potentially benefit the landowner or occupier)



(a.) Public invitee- those on land held open to the public

(b.) Duty owed: RPP/SSC

(c.) some courts include social guests, see below
(d.) Duty is usu. satisfied by a warning.


(1.) Based on Carroll Towing: 


(a.) cost of removal v. cost of warning 


(2.) Trespasser- a person who goes on land without permission
(a.) Duty owed: ∆ must NOT willfully/wantonly (recklessly) harm (lesser duty)
(b.) CA immunizes LOs for injuries to trespassers committing a felony.




(3.) Licensee​- Everyone else (includes social guests)
(a.) Duty owed: ∆ must NOT willfully/wantonly (recklessly) harm (lesser duty)
(c.) Willful and wanton- Usually only applied when LO: 
(1.) Discovers presence of entrant 

AND

(2.) Knows that entrant will encounter imminent danger on land


(3.) If yes, act is willful and wanton OR duty of care arises


(4.) Note: A warning satisfies duty.
(d.) Using CL Classes: Glandon v. GCRTA (OH): Train passenger (P) beat up and left in tracks by unknown muggers. Train hit P, injured. P sues RTA (∆). ∆ tries to construe facts that P is licensee, not invitee (RPP). P claims he’s a invitee.  Held: P is licensee- not RPP standard. P started as invitee but when hit by the train, he wasn’t an invitee. He had no right to be on the tracks, even though presence was involuntarily. Duty changes
(1.) Note: This is an activity, NOT a condition on the land
(2.) Hayden disagrees with this case- classification don’t apply.
(e.) Changing nature of Classes:

(1.) In house- licensee; if go outside when told no- trespasser

(2.) In store- invitee; if go into employees-only area- trespasser
(f.) History and effects: Law to protect/benefit landowners (status). 
(1.) Good b/c it reduces number of suits brought.

(g.) Child Trespassers: 
(1.) Policy: Allow children to be children- Don’t expect them to have the same judgment as adults.  We want to protect children.

(2.) Turntable/Attractive Nuisance Doctrine: Duty of care arises if some aspect of the land would attract a child, in effect inviting the child. (originated by RR turntables)
(a.) Child doesn’t need to be injured by the thing attracting him there is the first place.

(3.) Tender years: Doctrine only applies to those who would NOT foreseeably appreciate the danger and depends on what child does.
(4.) “Common Hazards” Rule- stocking ponds, fire: No duty owed.

(5.) Modern view: LO owes duty of care to trespassing kids when:

(a.) trespass by child is foreseeable

(b.) LO knows or has reason to know of the danger

(c.) There is reason to think the child, due to age, will NOT be able to protect himself from the danger.
(h.) Conditions on Land, Open and Obvious Doctrine: ∆’s duty to protect others from dangerous conditions about which the ∆ knows or should know. Asks: Whether dangerous condition was, objectively, so obvious that the ∆ would be reasonable in concluding that an ordinarily intelligent P would perceive and avoid it. Therefore any further warning is superfluous   
(1.) O’Sullivan v. Shaw (2000-MA): Pool with shallow and deep end.  No markers but driving board at deep end.  P knew he was driving into shallow end but thought he could jump over shallow end. Injured and sues owner. Dangerous condition appears to be an open and obvious hazard.  What effect does this have? Held: It’s a matter of duty. ∆ does NOT owe a duty to an entrant for an open and obvious danger.

(a.) Maybe NO breach? NO Br/duty b/c P knew of danger
(2.) Many Comp. Neg. states reject this rule and fix percentages.
(3.) Some courts hold even if danger is open and obvious, ∆ is not necessarily off the hook (look at it as neg. issue not duty issue): 
(a.) people running into things at department stores.

(b.) It is a case of comp. neg., not duty.

(4.) Majority Rule: No duty to abate an open and obvious danger
(5.) Natural conditions: Some courts say no duty owed for natural conditions on land, but trend is that LOs liable. Does LO know?
(i.) Duty to Persons Outside the Land: SPLIT. Classification doesn’t fit.


(1.) Natural condition creating risk outside land: trend toward duty



(2.) CA- Landslides: Upper owner may have duty to lower owner. 



(3.) Many courts- NO duty to inspect to discover dang. conditions.


(4.) Some courts- Depends on level of LO’s control over area.




(a.) Duty expends with increased volun. exertion of control
(5.) Davis v. Westwood Group: LO had no duty for parking lot across the street. Allowing duty would expand it too much.
(j.) Firefighter’s Rule: Firefighter can NOT sue for injuries caused by putting out fires negligently caused by homeowner.
(1.) Situation: FF comes onto property of ∆ to put out fire.  FFF injured b/c HO had negligently started a fire. FF wants to sue HO.



(2.) FF can ONLY sue if HO’s action is willful or wanton.
(a.) Pinter v. Am. Fam. Mutual: Action held willful/wanton b/c HO knew garage door jammed. FF couldn’t escape.



(3.) Two Strains to Explain Firefighter’s Rule:

(a.) Rescue worker (FFs, PO, EMTs) Implied A/R of injury
(1.) Compensated for the risk

(b.) Rescue workers are like licensees (not business invitees).  If they are licensees, then there is no RPP/SSC standard only the duty not to willfully, wantonly injure.


(4.) Expansion of Firefighter’s Rule:



(a.) Includes police, EMTS, all professional rescuers




(b.) Expansion to off-land. Extends to rescuers anywhere.



(c.) Some courts are eliminating rule.



(d.) Half the states don’t use this rule in trad. form. 
(5.) Does NOT apply to privately employed rescuers

(a.) Off-duty rescuers protected as well-private citizen
(b.) Volunteer FFs- rule does NOT apply

(k.) Different Modern Approaches to Classification Scheme: 
(1.) Abolish the Classification Scheme- RPP Standard is owed to all entrants onto land
(a.)Rowland v. Christian (1968-CA): Court abolished Classifications, use RPP standard for everything. FF Rule in effect. Classification  is “contrary to social mores” 
(b.) CA CIV CODE §847: Owners not liable for injuries due to felonies on prop. by entrants who commit felonies  




(c.) Application: 10 States (incl. CA) follow this rule

(2.) Abolish Classifications, but fact that P is a trespasser is relevant as “circumstance” and/or foreseeable P (duty issue)
(a.) Scurti v. NYC (1976):  Court followed CA and abolished classification, but RPP standard will be used to take into account if P is trespasser. Draw line b/t L,I & T.



(b.) Cases decided as a matter of law (judges)




(c.) Application: < 10 States (incl. NY) follow this rule



(3.) Keep Classifications, but make licensees owed a RPP duty
Basically draw the line differently. Similar to NY Standard. ONLY willful or wanton duty to trespassers. RPP duty to others 



(a.) Application: About 15 States follow this rule


(4.) Keep Classifications, but move social guests into “invitees”


Keep Classification- Only 2 states have done this (incl. IN)
(5.) ENGLISH RULE: Occupier’s Liability Act:  Everybody owed a duty of care to all visitors onto land (visitors are not trespassers). Similar to NY.
(l.) Recreational Use Statutes: NO duty owed to recreational users who don’t pay to be on land for recreational use. Injured barred form recovery. LO immunized from negligence, not willful or wanton conduct. 
(1.) Exist in almost all states.


(2.) Purpose: TO encourage opening land for people to enjoy.


(3.) Statutes upheld against constitutional attack
(4.) HYPO: Boy rides bike across vacant lot to get to HS to play BB.  Injured on lot trying to get gate open. Sued and LO claimed rec. land statute. Held:  This is NOT recreational use.

B. GOVERNMENTAL IMMUNITY (393-403)
1. TRADITIONAL RULES OF GOVERNMENTAL IMMUNITY: The tradition in England that the King could do no wrong and can NOT be sued has been brought to the US in the form of government immunity. Note: Cities were different.
2. FTCA (FEDERAL TORTS CLAIMS ACT): This is a waiver of immunity (partial/conditional) that has abrogated (abolished) the traditional common law.

(a.) General Structure of FTCA: To decrease the amount of litigation
(1.) Before suing gov’t, P must submit claim to appropriate fed. agency (i.e. Navy, Army) and have the agency reject the claim. Then P can sue.


OR


(2.) P can sue if NO response for 6 months.



(3.) Claim MUST be brought in fed. court. Can NOT sue in state court.



(a.) Only federal judge. NO JURY.




(b.) NO PUNITIVE DAMAGES




(c.) NO suits for intentional torts, some exceptions




(d.) Liability based on state subst. law, fed. procedural law.




(1.) Right of P and ∆ depend on state




(2.) If trespassing on fed. law, rights depend on which state

(4.) HYPO: Senator in Georgetown  hits you. You can sue him, NOT the US government for battery.

(5.) HYPO: If the Senator was debating in the Senate, when he hit you, you could not sue him or the government. He is in course of gov’t busi.
(a.) Under §1983, you may be able to sue him. Allows a suit against officer acting under state law.



(6.) Comparative Negligence: Also a factor, depends on which kind.


(7.) On gov’t land outside US (embassies): Fed. statute lays it out.

(8.) Military personnel can NOT sue the fed. gov’t for negligent acts occurring in combat  (ex: Go in there and kills those bastards!)
(9.) Fed. government retain IMMUNITY for mail delivery.  You can’t sue the government for negligence for injury caused by mailman’s negligence.

(a.) ex: Mailman puts package in front of a woman’s door. Woman runs out and trips over the box causing severe injury.  Sues fed. gov’t. Held: This is not barred by the FTCA.  This is not mail delivery, It’s someone dropping  a package. US Court of Appeals: Reversed. This is mail delivery!
(b.) The Feres Exception: Incident to service is construed very broadly (an effective bar in most cases where military personnel sue fed. gov’t)
(1.) Brooks v. US (1949): 2 bros in the army.  While off-duty, hit by negligently driven army truck.  Sue US Army for negligence. Gov’t (∆) - can’t be sued from people in the army.  USSC- NO FED. IMMUNITY.  FTCA says immunity for combat activities; it doesn’t say you can’t sue if you are injured during non-combat activities. JUDG/P
(2.) Feres v. US (1950): 3 negligence suits combined. Held: All claims barred b/c injuries received were “incident to service”. FTCA not intended to impose unprecedented liability. 

(3.) 4 Reasons for Feres Decision: 


(a.) No private law analogue. Private citizens don’t have armies.

(b.) Undesirable to vary rights of people from state to state.


(1.) Rights of army persons would vary depending on state


(c.) Active military persons have complete system of compensation

(d.) Later: Allowing suits would interfere with military discipline.



(1.) Stay within army for solutions.

(4.) US v. Johnson (1987): Court applied Feres Immunity (in-service and military discipline reasons). Held it was disloyal to sue fed. gov’t
(5.) US v. Stanley (1987): LSD Experiments- volunteers given massive doses of LSD and became permanently messed up. USSC- Feres barred claim. Even though not in chain of command it was incident to service


(c.) Discretionary Immunity §2680(a): There is immunity for the following: 



(1.) If employee of gov’t is exercising due care



(2.) Exercising or failing to exercise discretionary function or duty

(3.) Discretionary function immunity is very broadly construed, so it is very difficult to successfully sue the fed. gov’t for negligence. 



(a.) Most judges hold gov’t is immune under this doctrine.
(b.) Even if discretion to do (or not do) something is abused, the fed. gov’t is still immune



(c.) Prevent judicial second-guessing of legis. and admin. decisions
(1.) If allegation results from policy action of fed. gov’t, gov’t is immune

(4.) Loge v. US (1981): P contracted polio, by using a manufactured vaccine. Claims government was negligent for 1) NOT requiring the drug manu. to comply with existing gov’t regs; 2) Failing to prescribe add’l safety regs; and 3) failing to licensing the use of vaccine with more regulations. Do these actions fall within DFI? USAC- some yes, some no

(a.) Government can’t be sued for promulgating or failing to promulgate regulations. This is a core discretionary function

(1.) It would be coercive to make the gov’t pass regs.

(b.) If P has evidence that an agency of the gov’t has violated its own regulations, then the DFI will NOT bar a tort claim for injury based on that violation.

(1.) This is really the ONLY WAY to sue fed. gov’t
(5.) 2 Reasons why you can’t sue US Congress for failing to pass a law
(a.) There is absolute immunity for members of Congress acting in their official duty.

(b.) Section 2680(a): Discretionary Function Immunity 
(6.) Maas v. US (1996): Court barred Ps “exposure to radiation” claim based on Feres Doctrine and then barred “failure to warn about risks” claim based on DFI.

(a.) Allocation of resources is a DF.
Court will NOT tell gov’t how to spend money
(b.) Exceptions: When there is a constitutional violation or where gov’t has NOT spent $ in violation of own regs.


(7.) States statutes are very similar to FTCA
C. RELATIONSHIPS OR THEIR ABSENCE 


(a.) Definitions: 


(1.) Nonfeasance: not acting (he should have done something but didn’t)


(2.) Misfeasance: acting badly


(3.) Malfeasance: violation of trust (ex: in public office)
1. NONFEASANCE (424-30)
(a.) General Rule: NO DUTY act affirmatively to protect of assist another person
(1.) Yania v. Bigan (1959): Bigans (∆) invites a friend (Yania) over.  They are strip mining.  Yania gets cajoled into jumping into pool of water.  ∆ doesn’t try to save him.  Yania’s wife (P) sues.  ∆ claims nonfeasance (no duty to act or assist. No claim) Held: YES. ∆ had NO legal obligation to help Yania, though maybe a moral obligation.  Yania jumped on his own volition. This is a matter of law- no duty issue.


(2.) Nonfeasance is good b/c it is heard early, unlike aff. defenses


(3.) Some commentators think this rule is morally unjust

(b.) Exceptions:



(1.) Actively creating risk of harm, or harming (even innocently)



(a.) This is not nonfeasance
(b.) Smith v. Nat’l RR Passanger: P injured. Conducter doesn’t help injured P. Held: “A person who knew or has reason to know his conduct has caused harm, has an affirmative duty to render assistance.”

(c.) Driving legally down road.  Child darts in front of car. Jam brakes, hit the child. Even though you didn’t breach a duty of care for neg. you have responsibility to assist child.

(d.) Maldonado v. So. Pac. Trans:  P tried to get on moving train, missed, stuck under wheels. P yelled for help, ∆’s employees refused to help and told bystanders not to help. P sues. Held: JUDG/P.  Independent duty to aid when harm is caused by the ∆ or his instrumentality



(2.) “Taking charge” – Beginning to assist
(a.) Maldonado v. So. Pac. Trans:  P tried to get on moving train, missed, stuck under wheels. P yelled for help, ∆’s employees refused to help and told bystanders not to help. P sues. Held: JUDG/P.  Independent duty to aid when failure to assist aggravates injury. “Aggravation” costs. 
(b.) Farwell v. Keaton (1976): 2 friends out on social venture. Drinking. They get into a fight. Farwell beaten.  Siegrist helps Farwell, but left him in the back of his car.  Farwell died three days later. Prompt medical attn. would have saved him. TC: JUDG/P. MIAC: JUDG/REV, Siegrist had NOT assumed any duty to aid Farwell. P appeals. Held: JUDG/REV. You assume a duty to assist once you begin to provide assistance. You owe victim a duty not to leave them in a worse position than they would be in before you started helping. ∆ left victim alone, and alerted no one
(c.) Kreig v. Massey (1989): Tenant shoots himself. Nephew sues manager’s employer (Massey Apts.) under respondeat superior. Claimed she was negligent under taking charge exception b/c she saw gun, took it away earlier but he found it.  Held: Exception does NOT apply.  Victim in no worse position than before she took the gun.
(d.) Good Samaritan: Pertain to med. personnel.  Removes “taking charge” exception from them.  Can’t be sued for med. malpractice. All, but 5 states have this rule.

(3.) Special Relationship with the victim 
(a.) HYPO:  Restaurants liable when employee doesn’t help patron choking on food.  When sued they claim nonfeasance (no duty) Held: NO! This is a special relationship.  Exception applies.  There is a duty.

(b.) Farwell v. Keaton (1976): 2 friends out on social venture. Drinking. They get into a fight. Farwell beaten.  Siegrist helps Farwell, but left him in the back of his car.  Farwell died three days later. Prompt medical attn. would have saved him. TC: JUDG/P. MIAC: JUDG/REV, Siegrist had NOT assumed any duty to aid Farwell. P appeals. Held: JUDG/REV.  There was a special relationship b/t the two companions engaged in a common undertaking. This creates a duty of reasonable care to help friend.    




(1.) Farwell goes further than most 



(c.) Other special relationships (Restatements): 




(1.) carrier-passenger 


 

(2.) innkeeper-guest




(3.) landowner-invitee





(4.) custodian-warden




(5.) employer-employee
(c.) Notions of Morality and right v. wrong. 


(1.) Distinction b/t nonfeasance and misfeasance plays a role




(a.) But, law doesn’t demand morality
(2.) Sometimes most effective appeals refer to morality




(a.) “shocking to humanitarian considerations”

(b.) fly in the face of “commonly accepted code of social conduct”
(3.) Common law rules are suppose to be flexible to comport with commonly held moral beliefs.

(a.) The law gets authority/legitimacy from the agreed morality of the people.

2. DUTY TO PROTECT FROM THIRD PERSONS (462-68, 474-91)
(a.) Situation: Person is injured by some third person (D2) and the suit is against the ∆ (D1) claiming the ∆ (D1) should have protected the P from the 3P (D2)


(1.) Does D1 owe a duty of care to protect P from acts of D2?


(2.) P can always sue 3P, but he may be judgment-proof.
(b.) Intervening Causes (3 Approaches): D1 may argue that assuming I owed P a duty, I am not liable b/c D2’s act was a superseding act:


(1.) Is D2’s act reasonably foreseeable to an RPP in D1’s position?


(2.) Did D1’s negligence leave P in a position of danger vis a vis D2?
(3.) Did the risks created by D1’s negligence terminate before D2 came along and harmed P?
(c.) Some courts see this as a duty issue, not a proximate cause issue. There is no duty to protect from third persons


(a.) Nonfeasance may play a role, but there are often exceptions

(d.) Two Big Questions: 


(1.) The relationship b/t P and D1 may create a duty to P



(2.) The relationship b/t D1 and the source of harm may create a duty to P 

(e.) Posecai v. Wal-Mart Stores (1999-LA): P robbed in parking lot of Sam’s club (∆).  P claims ∆ was negligent in failing to provide security guards in the parking lot. Held: Did ∆ owe P a duty of care? This rests on foreseeability. Court uses balancing test. Not many relevant prior instances.  Requisite degree of foreseeability not met for the imposition of a duty to provide security 

(1.) There is a relationship b/t P and D1- yet doesn’t create a duty

(2.) Four Approaches to foreseeability:
(a.) Specific Harm Rule: LO owes NO duty to protect patron from violent acts of 3P, unless he is aware of specific, imminent harm 
about to befall victim



(1.) Is this a duty or a breach issue?




(2.) Courts reject this as too restrictive in limiting duty



(b.) Prior Similar Instance Test: Foreseeability is established by evidence of previous crimes on or near the premises.  Past history puts the LO on notice of future risk and create a duty 



(1.) Courts look at nature and extent, frequency, recency.



(2.) Court criticizes this as leading to different results.


(c.) Totality of Circumstances Test: Look at reasonable foreseeability. If the intervening act is reasonably foreseeable, it is NOT intervening.  If D2’s act under this test is foreseeable, D1 owes a duty to P to protect him from D2.



(a.) Most common approach
(b.) More willing to see prop. crimes and minor offenses as precursors to more violent crimes.
(c.) places a greater duty of prop. owners to foresee risk of criminal attacks on their property.


(d.) Criticized as too broad, creating unqualified duty.

(d.)  Balancing Test (CA): Balance the foreseeability of harm against the burden of imposing a duty to protect against the criminal acts of 3Ps.




(1.) This is Carroll Towing
(2.) High degree of foreseeability of harm and probably harm is great, the burden imposed may be substantial.
(a.) Will rarely be proven in absence of prior similar instances of crime on the property.





(3.) Posecai court uses this method. Uses test as duty issue





(a.) Hayden- this is wrong.

(4.) Business owners in best position to appreciate crime risks and take reasonable precautions to counteract risks





(5.) Business must be more careful as risk increases.



(3.) Factors for determining whether a duty exists (moral, social econ.):




(a.) fairness of imposing liability



(b.) economic impact on the ∆ and similarly situated parties 



(c.) need for an incentive to prevent future harm 



(d.) nature of the ∆’s activity



(e.) potential for an unmanageable flow of litigation




(f.) historical development of the precedent




(g.) the direction in which society and its institutions are evolving


(f.) ∆’s relationship with the Plaintiff:
(1.) Parish v. Truman: P is social guest in D2’s home. D2 opens a door, burglars (D1) come in and shoot the P.  Host is sued Held: NOT liable court follow traditional scheme – licensee: not owed a duty of reasonable care. No duty exists. Court also applies a nonfeasance exception (spec. rel.) but finds it inapplicable.

(a.) Hayden- MISTAKE!! This is not a duty issue. It should be a breach issue.  This is NOT nonfeasance.  IT is active!
(2.) Hosein v. Checker Cab: Hosein (P) rents cab from Check (D1) who has not equipped cab up to safety standards set by statute. P attacked by 2 assailants (D2). P sues. Held: Cast as nonfeasance case with no special relationship. Statute was vague.
(b.) Spec. Rel.exception is not exclusive. P had bad lawyer.


(g.) Duties of Landlords:
(1.) Kline v. 1500 MA Ave Apts: Attack on T (P) by unknown assailants (D2). T sues LL (D1) for negligence. Change in lighting, security and increased crime in area over 7 yrs. before attack. Held: LL was under a duty to protect T.  LL had to maintain the same level of security as that when T moved in.  IF he didn’t, it is breach of duty. 
(a.) This falls under 2 nonfeasance exceptions: creating a risk and beginning to act (leaving T in a worse position than when she started).


(2.) Factors that create a duty to protect T:
(a.) control of LL over common passageways, and T’s lack of power to control them or protect themselves there.




(b.) special character of the modern urban multi-unit lease

(c.) notice of the LL that Ts were being subjected to crimes against their persons.






(h.) ∆’s Relationship with Dangerous Persons (D2)- control: 


(1.) Rosales v. Stewart: T-Boyer (D2) shoots a gun on the property and kills a neighbor-child.  Parents (P) sue LL (D1). Held:  Does D1 have “control” over D2? YES. “LL  under a duty to do all he legally can do to rid a danger-ous condition on the leased premises, even getting rid of the tenant.” Policy case- court bounces to prevent trial
(2.) Dudley v. Offender House: No security in the halfway-house (D1).  Spencer (D2) left house and murdered a woman (P). TC- dismissed. P appealed VASC- JUDG/REV. If there is a special relationship b/t D1 and D2 or between D1 and P, then there is a duty of care. There a special relationship here: custodian-ward.  

(i.) Duty to Control Children:
(1.) General Rule: Parents owe a duty to control a child ONLY if they have knowledge of some specific habit of the child that could cause harm
(a.) This often protects Parents from liability 

(b.) Policy: Let children be children. Cts want to stay out. 

(2.) Note: Parents are NOT vicariously liable for the acts of their children and only liable for negligent supervision.



(j.) Tarasoff v. Regents UC (1976-CA): Poddar (D2) had psychological problems. He tells psychologist (D1) he is going to murder his girlfriend (P). D1 hears this and goes to superior head and tells him. Head person call campus police. Police hold D2 but don’t have reason to hold him and let him go. D1 murders P. Parents sue everyone. Held:  Is there a duty on D1? YES! Breach question is for the jury.  Confidential character of patient-psychologist communications must yield to the extent to which disclosure is essential to avert danger to others.
(1.) CA Legislature (1980): Codified Tarasoff- Duty exists but a person who owes a duty fulfills the duty if they do any of the following actions: 



(a.) Call the police



(b.) Tell a superior.



(2.) Here, there is probably no breach of duty on D1.



(3.) Some states have adopted it, and some rejected it (TX)

(4.) CA Civ Code §1174: Everyone owes a duty to everyone else when they are acting affirmatively




(a.) Departed  in Tarasoff




(b.) Nonfeasance exception to this statute



(5.) Major factors to determine existence of a duty (question of law):
(a.) foreseeability of harm to the P (MOST IMPORTANT)
(1.) “∆ owes a duty of care to all persons who are foreseeably endangered by his conduct, w/ respect to all risks which make the conduct unreasonably dangerous”

(2.) The more foreseeable to an RPP that some harm will result, the more likely the court will find a duty of care

(3.) Less foreseeable = less likely court will find a duty





(4.) NO duty would be quite exceptional 




(b.) degree of certainty that the P suffered injury



(c.) closeness of the connection b/t ∆’s conduct and injury suffered



(d.) moral blame attached to the ∆’s conduct



(e.) policy of preventing future harm
(f.) extent of the burden to the ∆ and consequences to the community of imposing a duty to exercise care w/ resulting liability for breach



(g.) availability, cost, prevalence of insurance for the risk involved
(6.) Exception: When a person is being accused of not controlling the conduct of another or not warning, there is liability only is there is a special relationship.



(a.) There’s a special relationship in Tarasoff (but did all he could)

(k.) D2 must name victim specifically to create a duty for D1:  
(1.) Thompson v. County of Alameda (CA): Criminal threatened to kill a child, but didn’t name anyone.  He did so randomly and was released any way.  Held: Victim needs to be named or readily identifiable (wife, son, etc.). Duty to warn only kicks in when someone threatens another specifically (this has been extended to therapists).

(2.) HYPO: Guy released from jail in AL and threatened to kill women in general.  He was released to a small town (42 people) ∆ cited Thompson that no one was specifically named. Held: ∆ could warn all the women of this town. Duty exists here. 


(l.) Should the duty extend beyond therapists? (Priests, lawyers, friends)
(1.) Generally, NO. Only mental health profs. have training to know or understand the true intentions of a patient.  Others may not know if it’s a real threat or not.

(2.) Other professions serve important role for people to blow off steam w/o harming others.  Allowed to confess to sins and be forgiven

(a.) If you believe that you could be arrested for confessing then the whole relationship is for naught.


(m.) Cases involving physical disease:
(1.) Dimarco v. Lynch Homes: Nurse punctured by infected needle after helping patient (D2) at residence (D1).  Doctor said if symptom free for 6 weeks, everyone is ok.  She was and had sex with P. P contracted disease and sued.  There is a duty of doctors to give proper advice to those “within the foreseeable orbit of risk of harm, including those intimate w/ patient”
(2.) Witthoeft v. Kiskaddon: Patient (D2) had terrible eyesight, shouldn’t drive cars.  Doctor (D1) did NOT tell her not to drive. P hit by D2.
P sues. Held: No duty to warn patient to protect 3Ps. Patient in best position to tell, she knows she has bad vision.

(a.) BUT: maybe she didn’t notice it. Vision slides, not automatic.


(n.) Negligent Entrustment cases: 
(1.) Situation: D1 gives dangerous instrumentality to a 3P (D2)  who then goes out and injure P. P sues D1 for enabling D2.
(2.) West Amer. Insur. Co. v. Turner: 2 friends drinking, D1 knew this. D1 allowed 3P (D2) to drive D1’s car. D2 hit P. Held: Judg/P.  D1 should have known of the foreseeability of the harm.
(3.) Vince v. Wilson: D1 enabled D2 to buy a car despite past habits of drinking and failed driving tests.  Held: There is a duty. Use Carrol Towing formula.


(4.) Cell phones as a dangerous instrumentality? 

ex: 2 people driving.  Driver says “Can I borrow your phone?”  Driver, while on phone, gets into an accident and injures someone.


(o.) Sellers of Alcohol: 
(1.) Common law rule: Seller of alcohol owes no duty of care to those injured by patrons of restaurant. Only the drinker is liable
(a.) Brigance v. Velvet Dome Rest: D1 serves alcohol to minors (D2). One of them drives others home and hits P. P sues rest. (D1). Court decides to widen scope of law. There is a duty on rest. This is negligent entrustment. If you give to someone who is drunk, you are negligent. You create the risk; order doesn’t matter.
(2.) New Rule (statutes): Sellers of alcohol who sell alcohol for consumption on premises (only rest. and bars) must exercise ordinary care. Can’t sell alcohol to noticeably drunk patrons.




(a.) Not liable if don’t look drunk
(p.) Social Hosts: States are split, not many statutes. Most courts place no liability on social hosts.


(1.)  Look at 7 factors from Tarasoff (see above) 



(a.) Foreseeability of harm alone is not enough



(2.) Majority: Social hosts only liable for reckless behavior

(a.) ex: Party on a boat on lake and everyone had to drive to the boat. After drinking on boat, they had to drive home. This was reckless b/c host knew everyone was going to have to drive home.

(3.) 10-12 courts impose liability on social hosts for negligence.



(4.) Generally, more a drinker’s problem than hosts problem



(5.) Note: It is NOT illegal to serve alcohol
D. EMOTIONAL HARM (497-515, 520-525)
1. INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
(a.) Elements to prove IIED: 


(1.) Intent (or recklessness) to inflict severe emotional distress


(2.) Extreme and outrageous conduct



(3.) Resulting emotional distress must be severe

(b.) Generally used when other “better: intentional torts can’t be proved.


(1.) Started very broad, but now being restricted.

(c.) Severity and regularity of emotional distress:

(1.) “Extreme and outrageous conduct” – something that would make the average person rise out of their seat and exclaim “Outrageous!!”




(a.) Insults not sufficient
(2.) Factors to examine:
(a.) employer-employee relationship (ER-EE)
(1.)  abuse of a relationship of power

(b.) repeated or continuing conduct


(1.) one event is generally not enough.


(c.) vulnerability of P
(3.) GTE v. Bruce: Boss from Hell! No doubt that P suffered serious emotional distress. TC ruled for P. Appealed. TXSC: Judg/Aff. Ongoing vulgar acts of ∆ make this EXT/OUT.
(4.) Taylor v. Metzger: Only a single racial slur, but the vulnerability of the P was so great and the use of the slur was outrageous. This was enough to be a jury question.

(5.) EARLY: There was NO need to prove severity.  The invasion of the interest was enough to prove it was severe.


(a.) Now:  more courts require medical evidence of severe ED.  


(d.) Parasitic damages: 


(1.) Some states allow IIED to be tacked on to battery


(2.) Others: If you have an intentional tort claim, you can’t bring IIED.


(e.) Murders and transferred intent:
(1.) ex: ∆ directs outrage at a 3P. P is around. Can the P sue for IIED caused by ∆’s outrageous conduct towards the third party? This would be transferred intent for most other intentional torts. NO! This doesn’t work.

(2.) Hinckley murder: Many people who saw this shooting on TV were emotionally upset. Could they sue IIED? NO! Liability would go way too far. With modern technology, the class of Ps is in the millions.



(3.) Restatement Rule: P can sue ONLY if:  




(a.) He/she is “present” at the time of the outrageous act



AND

(b.) P must be a family member of the 3P or P must have suffered physical harm or manifestations from emotional distress 


(4.) Definitions: 


(a.) Present: flexible- standing right there; seeing it through video; hiding in the other room and hearing; being aware of P’s presence.
(b.) Family: Nuclear family, extended family, adopted children, spouses, fiancées.  It depends on the court and the circumstances


(5.) Reasons: 



(a.) Technical/Historical: IIED is a new tort; not a trespassory tort.




(b.) Practical: This goes too far. BAD- watch TV and sue for IIED



(6.) Marital Relationships:
(a.) Recently: Courts have held husbands can inflict IIED against their wives.  A few states have full family immunity.
(b.) Children and siblings can also sue for IIED w/ restrictions

2. NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS: ∆ did something negligently and P suffered emotional distress

(a.) Elements of NIED: 


(1.) Duty: same as negligence
(2.) Breach: negligent conduct- conduct that an RPP/SSC wouldn’t engage in b/c it would foreseeably result in emotional harm


(3.) Actual Harm: Emotional distress (some require: severe ED)
(4.) Actual Cause/C-I-F: But for the negligent conduct of ∆, P would not have suffered emotional distress.
(5.) Proximate Cause/Scope of Risk: It is reasonably foreseeable that ED would result from the conduct.
(b.) History: NIED claim originally arose in cases where P was frightened for his own physical safety but physical impact never happened

(1.) Need physical injury to successfully sue for NIED



(a.) Mitchell v. Rochester RR (1896): Carriage almost hits woman. 
She thought she was going to die.  She sues for distress caused from fear. This is a negligence version of assault. Apprehension of imminent contact (but not battery b/c it’s not intended) Held: NO, you need physical injury!!

(1.) If P was hit by horses and suffered miscarriage and suffered distress, then she could sue  for a regular negligence claim with harm as NIED.




(b.) Most states use Mitchell Rule anymore. All have modified
(1.) Battalla v. State (1961-NY): Mitchell overturned. No requirement of impact is needed.




(2.) Some states still require impact

(c.) Modifications/Variants: Divided b/t”Bystander/Direct Victim Split Group” and “No split” states


“NO SPLIT GROUP”




(1.) First Approach: IMPACT, physical touching required.



(a.) Mitchell case

(b.) Don’t need this claim if there is physical touching (battery).


(1.) ED is parasitic damages.




(c.) Application: Approx. 5 states (incl. FL) 




(2.) Second Approach: Physical manifestations of emotional distress 
(a.) NO impact needed, but need ED then physical manifestation of distress
(1.) Claim for ED is coming from negligence rather than physical harm
(b.) Miley v. Landry (1991): Thin skin problem.  After accident, P descended into coma, but it was determined that that is could have happened w/o the accident. However, accident precipitated it.  

(1.) States split: court look at whether person not with thin skin would suffer some ED. If yes, then recovery.

owe




(2.) If abnormal sensitivity, then no recovery.



(c.) Some states require medical evidence



(d.) Not popular anymore (Less than 10 states)


(3.) Third Approach: Zone of Danger Rule
(a.) Rule: Person w/in the zone of danger of physical impact will be able to recover for emotional injury caused by fear of physical injury to himself, whereas a one outside the zone will not.


(1.) Must be imminent apprehension of physical harm
(b.) Grube v. Union Pac. RR (1994): Train engineer (P) collided with car and car driver died.  P saw it, suffered ED and sued his employer. Engineer had not fear of personal injury. Held: Looks like 2nd Approach (physically ill), but court uses Zone of Danger Test.   P testified he had no fear. Fear must be expressed at or near the time of the danger for P to recover. No recovery here.

(1.) If suffered physical damages, NIED could be parasitic
(2.) Advantage: Reference to all assault cases to fins out if he was in zone of danger.



(c.) CA used to use this – NOT anymore. (More than 10 states) 
(4.) Fourth Approach: No special rules for any case (but severe ED and probably expert testimony

(a.) Sacco v. High Country Inp’t Press (MT): Court used no special rules; simple negligence case with severe ED and medical testimony helps. ∆ owes P a duty to protect P from ED.
(b.) Camper v. Miner (TN):  Bystander fact pattern- P was in an accident, not harmed, didn’t cause it.  Decedent who caused the accident was killed P sued estate. Held: 5 standard elements with severe ED as actual harm and expert medical testimony required.


“BYSTANDER v. DIRECT VICTIM SPLIT GROUP”


(5.) Fifth Approach: For Bystanders, Dillon v. Legg Factors
(a.)  Foreseeability issue, deals with bystanders
(b.) Dillon v. Legg (1968-CA): Mother and son watching daughter play in front lawn.  Car comes and negligently hits daughter causing injury. They could not recover under Z/D Test b/c there was no fear for personal safety. Held: Court overruled Z/D Test and came up with FACTORS:

(1.) P was located near the scene of the accident
(2.) Direct emotional impact from contemporaneous observance of the accident
(3.) Close relation b/t P and victim.




(c.) CA used to use this – NOT anymore. (1969-1989)



(d.) Application: About 12 states use this.


(6.) Sixth Approach: For Bystanders, Thing elements 



(a.) Elements: 

(1.) Closely related to the injury victim - Dillon 3
(2.) Contemporaneously witness the accident (present as scene and aware it causes damage to victim) - Dillon 1
(3.) As a result suffers serious ED, not abnormal distress
(b.) Thing v. La Chusa (1989): Mother heard he son was injured. Neither saw nor heard the accident. Held: Did not meet all elements. No recovery.  
(c.) Serious- Underscores close relation. Prevents disinterested witnesses from recovering.  Sets up “zone of compensability”




(1.) Zone: 

(a.) Normal is NOT recoverable 






(b.) Abnormal is NOT recoverable





(d.) Close related- who recovers? Not friends or fiancées.




(1.) This has been changed- look for emotional connection





(a.) Testimony of emotional connection



(e.) Sensory perception is important (p. 512)




(f.) Application: About 12 states use this.  
(7.) Seventh Approach: For Direct victims, Molien eliminated Special/Added Requirements



(a.) Court dropped physical manifestation; straight negligence





(1.) 5 elements- scope of risk is the best filter. 
(a.) Is the type of harm that occurred a type of harm that was foreseeable to the RPP?



(b.) Didn’t overrule Dillon v. Legg




(c.) Thing didn’t overrule Molien- Thing relates to bystanders 


(8.) Telling the difference between “Direct victim” v. bystander:
(a.) Burgess v. Superior Court (1992-CA): Mother was sedated for cesarian and knew something was wrong.  Claim for ED. Held: that Thing rules do NOT apply. Divides case law in two classes. Liability limited by relationship b/t P & ∆. She’s not a by-stander. Here, relationship b/t doctor and patient.  Doctor owes a duty. 
(b.) Bystander- No preexisting relationship with ∆


(1.) No PED, sue under Thing
(2.) Definition: “Someone observing the negligently inflicted injury of a third person.”

(c.) Direct victim- P was in relationship with ∆ and claim based on Br/duty that arises out of relationship.




(1.) If PED, P is direct victim: sue under Molien



(c.) HYPO: Airplane crashes in your front yard. Direct victim or 

bystander? Not really either, or both. Is Molien large or small?
(d.) Duty of care to protect emotional well-being independent physical risks: Not all the tests are relevant to the fact patterns: 
(1.) Washington v. John T. Rhines Co: Funeral home negligently affects dead relative causing ED to relatives.  They sue. Held: P wasn’t in Zone of Danger- not near enough. Can not claim NIED.



(a.) Should have argued PED- direct victim
(2.) Negligent Misdiagnosis: Doctor tells patient something that is not true. This doesn’t create a physical risk.
(a.) Heiner v. Moretuzzo: Dr. misdiagnoses HIV reading. P sues. Held: No claim b/c patient never placed in real physical peril. NO fear of nonexistent physical peril.




(1.) Should have argued PED- direct victim



(b.) Misinformation: Seldom creates direct risk of physical harm.




(1.) Misinformation about death usu. allows recovery.

(3) Boyles v. Kerr: Sex tape with a girl.  Showed to friends.  She suffered ED and sues. Held: P can NOT recover b/c ∆ did not create a risk of physical harm. Also, no special relationship here.



(a.) Invasion of privacy would be a better claim.
III. COMMON-LAW STRICT LIABILITY

3 Great Theories:
1) Intentional Torts- purpose to commit a wrong or knowledge that bad result will occur

2) Negligence- Falling below a standard of care (RPP/SSC)

3) Strict Liability- Liability without proof of fault ( P doesn’t need to prove intent, neg.)
A. VICARIOUS LIABILITY (556-73, 575-78): In the context of employment: 
1. RESPONDEAT SUPERIOR: “The higher one up answers” – The lower person (employee) commits the tort, but the higher up person (employer) must answer


(a.) Elements of Respondeat Superior: 


(1.) An employer (“ER”) is
(2.) Vicariously liable (strict liability- negligence w/o proof of fault)

(3.) For torts (must be a tort, not responsible for everything EE does)

(4.) Of employees (“EE”) (person must be an employee, few exceptions)

(5.) Committed “within the scope of employment”

(b.) In some states, employee must be sued with employer


(1.) Generally, RS easier to prove than negligence


(2.) ER is only liable to the extent that the EE is liable.


(3.) ER has a right of indemnification against EE




(a.) Generally doesn’t happen- EE just gets fired.


(4.) ∆’s usually characterize acts as non-tortious


(5.) Note: P can also sue for fault-based theories: intent. torts and neg.

(c.) “Within scope of employment”:
(a.) If the tortious acts of the employee is done “within the scope of duty”, then the employer is liable without the fault of the employer



(b.) Volunteers are NOT employees

(d.) Justifications:



(1.) Cost-spreading: It’s a cost of doing business




(a.) Employers can price their services/goods accordingly. 
(2.) Employer should bear the burden if someone gets injured by employee b/c the employee was doing something that benefited the employer



(a.) Risk creation aspect as well


(3.) Incentive for employers to be as careful as they can (even though this is not a fault-based claim)


(a.) Employer is better position to prevent the injuries



(4.) Employer has control over the employee



(a.) Bear the burden of controlling them




(b.) Ind’t contractor may be an employee is employer controls him
(e.) Going-and-Coming Rule: ER is NOT liable for injuries caused by an EE during the regular commute of that EE to and from work and home.  It is NOT “within the scope of employment”


(1.) Exceptions to Rule:



(a.) If ER pays for travel expenses of EE; AND




(b.) If ER pays extra money for travel 

(2.) Hinman v. Westinghouse Electric (1970-CA): Construction worker returning home from work and hits a cop.  Cop sues for comp. from ER. Held: Usually no vic. liab, but here EE was “acting w/in S/E.” ER was paying travel expenses and giving extra $ for travel b/c jobsite was remote. ∆ is VIC. LIAB.



(3.) What if extra $ paid, but travel expenses not paid? DEPENDS.
(4.) Faul v. Jelco, Inc (1979-AZ): Construction worker causes injury while driving home from worksite. No travel expenses or travel $ paid, only higher wage.  EE hit someone. P sued and claimed 1) special hazards exception and 2) dual purpose exception. Held: Judg/∆. Neither exception applies and Hinman not applicable (not paid extra). 


(5.) Additional Exceptions: 



(a.) Special Hazards: Danger involved in commute





(1.) narrow road in mountainous area or snowy weather

(b.) Dual purpose: Benefit for EE and ER, gen. off normal route





(1.) Picking up equipment for ER to bring to work





(2.) Dropping off equipment to be repaired 
(6.) “Frolic and Detour” Exception: Involves EE who, during work hours, goes to a place not associated with employment for a purpose not associated with employment.



(a.) Frolic- results in NO liability to ER



(b.) Detour- results in liability to ER





(1.) ex: going to get coffee for everyone in office



(c.) Courts look at: 




(1.) Proximity in time and space from job.




(2.) Intent/mindset of EE; in furtherance of ER’s business?
(d.) Edgewater Motels v. Gatzke: Gatzke was dist. manager for Walgreen’s and lived at motel at the company’s expense.  EE was drinking that night, smoking cig and filling out expense report, when motel caught fire and burned down. Gatzke as 24-man.  JUDG/P- ∆ is 60% liable. JNOV/∆ Held: JUDG/REV. It could decided either way by jury.  Smoking issue (ct- detour, like drinking coffee; not frolic), expense report is part of employment.      



(e.) Employees at conventions:
(1.) drinking/meeting others at conv. – probably w/in S/E

(2.) ex: meeting, going out w/ them, drinking- prob. frolic 


(7.) ER liable even if it expressly forbid act committed by EE.
(8.) Intentional Torts - “Causal Nexus” Test: Look for link b/t intentional tort and the ER’s business (nature of employment

(a.) Test comes down to foreseeability.  If tort is a gen. foreseeable consequence of ER’s business enterprise (activity).  
(b.) Another rule: Sexual torts are w/in the S/E when the motivating emotions of the EE where fairly attributable to work related events or conditions.
(c.) Lisa M. v. Henry M.N. Mem. Hospital (1995-CA): P is molested by EE of the hospital.  She sues both. TC-Judg/∆, AC-Judg/Rev. Held: This is NOT negligence but intentional tort. Rejected old motivation test and applied “causal nexus” test.  Sexual crimes are never foreseeable outgrowths of employment.



No jury could find this was a motivating emotion. ER not liable
(d.) Rodebush v. OK Nursing Home: EE slapped patient. P sues. Held: ER is VIC. LIAB. Act is fairly and naturally incident to the business and EE working for ER. Motivating emotion works here
(e.) Fahrendorff v. North Homes (MN): EE made sexual advances to girl at home. She sued home. Held: VIC. LIAB. is a jury ques.  Act is “well known hazard” in this kind of enterprise. 



(f.) Charitable Immunity- Certain orgs. were immune form suits.




(a.) Most have eliminated this law (incl. CA)





(b.) Court protect groups that help society.



(9.) Sexual Discrim./Harassment By Supervisor- Must result in: 




(a.) Loss of EE tangible job benefits
(10.) Worker’s Compensation: Another form of S/L that allows injured workers to be reimbursed for lost wages and medical expenses for injuries.



(11.) Independent Contractors: 
(a.) RULE: IN general, ER is NOT VIC. LIAB. for the torts of an 
independent contractor.
(b.) DC v Hampton: P’s daughter given to foster parent (FP) by DC’s Dept. Health Services (DHS).  FP left child alone and child beaten to death.  P sued DHS claiming neg. and vic. liab. b/c FP was agent of DHS.  Judg/P. Held: Judg/Rev.  FPs are NOT agents, but ind’t contr. Factors to show, but actual control most impt.  No evidence of actual control of day-to-day operation of FP by DHS.    



(c.) Factors for determining independent contractor v. EE




(1.) Selection and engagement of servant





(2.) Payment of wages




(3.) Power to discharge




(4.) Power to control the servant’s conduct




(5.) Whether work is part of reg. business of ER




(6.) Factors prevent ERs from hiring all EEs as ICs.




(d.) Power to control: MOST IMPORTANT

(1.) The greater the degree of control, the more likely the person is an EE.
(2.) Controlling details of work/daily operation (ER-EE) v. determining acceptable end result (independent contractor)


(3.) Temp agency - Not liable for temps: clients, not agents
(12.) Note: P can bring S/L suit and neg. suit. Must be brought at same time – Does NOT double damages, good as backup.


(13.) Corporate Negligence: 

(a.) ex: Hospital not VIC. LIAB for doctors, but CAN BE negligent for bringing on bad doctors.

B. COMMON LAW STRICT LIABILITY
1. HISTORICAL DEVELOPMENT: 

(a.) Most of tort law is inherited from England
(b.) 2 writs in English law – very technical 



(1.) TRESPASS: Used for “DIRECT, FORCIBLE” HARMS




(a.) trespassory torts: battery, assault, FI, trespass to property, etc.




(b.) ex: Throwing a log across the street and hitting a pedestrian




(c.) NO intent or fault needed, only physical injury (damages flow)
(2.) TRESPASS ON THE CASE (“CASE”): “INDIRECT” HARMS 




(a.) Negligence cases, with exceptions
(b.) ex: Throwing a log across the street, it lands in the middle of the street and someone trips over it injuring them.

(c.) Needs to be some FAULT; P had to explain how injured.


(c.) Lack of options led to dual court system: Equity courts (from Church)


(1.) Less technical, more fact based.



(2.) US used dual system until 1930s (FRCP)




(a.) BUT all liability had to be fault-based.

(d.) Vaughn v. Menlo (ENG): RPP/SSC standard created.

(e.) Mid 19th Century- Movement to abolish Strict Liability:

(1.) Brown v. Kendall (1850-MA): Liability for injury turned on fault. Look for negligence or intent.  No reason for strict liability
(f.) BUT, Rylands v. Fletcher (1865-ENG): P operated a mine. ∆ operated a mill in the vicinity.  ∆ hire IC to build a pond on land. It was old mine shaft which collapsed under the weight. Water spread and flooded P’s property and ruined his mine. P sued. Exchequer: JUDG/P. Bramwell- rights infringed. S/L. Martin- No liability where no fault. Exchequer Chamber- JUDG/AFF. Blackburn- S/L for cattle that escapes. This is similar. House of Lords- JUDG/AFF. Cairns- Liability should be imposed w/o fault where ∆ exercised a non-natural use of land. ∆ actions done at their own peril.  

(1.) Today- This is an inconsistent land use case



(2.) Fault based liability never completely won!
(a.) Thomalen v. Marriot (1994): MA uses Rylands S/L, but no escape here so it doesn’t apply.
2. ABNORMAL DANGER CONCEPTION (S/L):
(a.) Sullivan v. Dunham (1900-NY): 19 yr. old killed by flying stump due to blasting.  Held: This harm is direct and forcible. It is trespass to person.  If indirect (caused by concussion), or accidental then no liability.  


(1.) Seen as rejection of Brown v. Kendall (1850).
(b.) Exner v. Sherman Power Construction (1931-2nd Circuit): Concussion damages led to property damages. No physical trespass by stumps.  Held: JUDG/P. NO difference b/t indirect and direct harm. There should be S/L for business, perilous activity and storing dangerous materials.

(1.) Perilous activity becomes the basis of new paradigm.


(2.) Beginning of “enterprise liability”- business should bear lose.

(c.) Restatements (First) §§ 519,520

(1.) Created chapter on “Ultra-hazardous Activity”
(d.) Restatements (Second) §§ 519,520


(1.) 519- S/L imposed for harms done by “abnormally dangerous” activity



(a.) ABA- takes place of duty and breach in neg. analysis.

(2.) 520- Long list of factors: NOT Used by courts. LOOK AT: 

(a.) If act involves risk of serious harm unavoidable by due care


(1.) If avoidable by due care, not AB DANG

(b.) If activity is NOT a matter of common usage

(1.) If common usage, not AB DANG


(e.) Examples of S/L


(1.) Impoundments of noxious substance- sudden escape & percolation



(2.) Hazardous waste – Esp. when on purchased/adjacent property



(3.) Environment statutes- “Superfund Act”: Gov’t cleans up. 



(a.) Rep. of fund may sue industry and owners of land




(b.) Private person may sue for reasonable clean-up costs



(4.) Lateral support of property b/t adj. LOs – AB DANG??


(5.) Blasting & explosives- Classic fact pattern. Storage can be AB DANF



(6.) Nuclear Energy: 




(a.) Public entities immune to S/L – US not liable for nuc. accident



(b.) Private lliabilty- confict b/t fed. and state law.



(7.) Fire- Generally, NO S/L for fire


(8.) High energy activity- Analogous to 5.  Rockets, oil drilling


(9.) Utilities- Gen. NO S/L. common usage


(10.) Fireworks- Depends: Blasting or common usage?


(11.) Poison- Sometimes: yes to pest control and fumigation 


(12.) Ground damage from aircraft- Depends: RS- Yes; common usage?
(f.) Legal Cause in Strict Liability:
(1.) ∆ is NOT S/L for all harms caused by his abnormally dangerous activity.


(2.) Intervening causes by 3P don’t eliminate S/L by P1.

(g.) TOTAL ELEMENTS OF S/L – AB DANG ACTIVITY
(1.) Abnormally dangerous activity

(2.) Legally cognizable harm

(3.) #1 (abnormal danger) must be a cause in fact of #2 (legally cognizable harm)

(4.) #1 (abnormal danger) must be a proximate cause of #2 (legally cognizable harm)

( harms the possibility of which makes the activity Ab. dangerous.  
( IForeseeability test: bizarre harms aren’t going to be caused by this.


(h.) Affirmative Defenses to S/L Causes: 



(1.) Contributory negligence is NO defense to S/L.



(2.) RS calls for allowing comparative responsibility (negligence)

C. TORT LIABILITY FOR DEFECTIVE PRODUCTS: Product liability is caused by a defective in the product (it doesn’t live up to implied or express warranty, manufacturer and/or seller is negligent). Seller must be in the business of selling products.
1. EVOLUTION OF LIABILITY THEORIES
(a.) Modern manufacturing methods have caused the normal K theories to be inapplicable to find relief for breaches.

(b.) Torts law took over from K law.

(1.) K law is strict liability.


(c.) Now: For sale of goods- use UCC

(d.) Concept of Privity in Negligence Action:
(1.) Rule: ONLY someone in privity w/ manufacturer or seller could maintain a suit against them if injury was caused by products
(2.) Privity limited the amount of cases that could be pursued.

(e.) Eliminating Privity: At common law, there were a few exceptions to privity- inherently dangerous goods.  This expanded.
(1.) MacPherson v. Buick Motors (1916-NY): P bought car from retailer.  Wheel came off and injured P.  P sued manufacturer. No privity b/t P and ∆. Held: This is a negligence suit. This is NOT a K suit, it is a tort suit. Cardozo substituted foreseeability for K law.
(a.) A manufacturer of products derives benefit from products.  Thus, a duty is owed to manufacture it in a reasonable manner.

(f.) Warranty Theory: someone harmed by a product can sue for breach of warranty.  

(1.) Most common: Implied warranty of merchantability  
(2.) Used to require rigid privity-largely eliminated now:
(a.) In time manus stopped selling directly. Now retailers are sellers, so they should be liable as well.



(3.) Privity eliminated in Hennington v. Bloomfield Motors

(a.) Husband bought car for wife. She was injured while driving. Sued both retailer and manufacturer. Held: Privity is unjust, court held both liable under implied warranty theory.
2. STRICT PRODUCTS LIABILITY: Development of the theory
(a.) Greenman v. Yuba Power Products (1963-CA):Wife bought P a multi-tool power. He was injured while using it. He was not in privity with manu or retailer. He sued both: breach of warranty and negligence. Held: Jury found against manu and sears settled. Judge affirmed but said neither should apply. He said “strict liability” should apply.

(1.) This is NOT a contracts problem.  This is a torts problem when someone is injured.  
(2.) This is a problem that liability is so severe that we need to make a easy way for P to recover.

(3.) Must hold manu/retailer automatically liable for defective products.

(4.) Influential in drafting RS (2nd) §402A

(b.) Elements for Defective Products liability (built on neg. law): 


(1.) “Defective product” causes “Harm”

          (Element 1)             E2         E3


(c.) RS §402A: Codifies Greenman and S/L of defective products 



(1.) Courts followed it, and many still do (incl. CA)

(2.) Definition: Sellers (manufacturers and anyone in the chain of distribution) are S/L for physical injuries to person or property, other than the product itself.




(a.) Stand-Alone Economic Harm (only harm t product itself)

(1.) Moorman Manufacturing v. Nat’l Tank Co (1982): P purchased steel grain storage tank from ∆. 10 yrs later, crack developed. P sued ∆ for S/L. Held: To allow tort liability here, would allow unlimited scope. SL in tort has its role in defective products. If only damage to product itself, it is ONLY a K problem



(b.) Examples of liability v. non-liability:
(1.) Toaster defective; cause flames to jump out ruining toaster- NO liability
(2.) Toaster defective; cause flames to jump out ruining toaster, catching onto my shirt burning my shirt and entire face-  Liability
(3.) Toaster defective and cause flames to jump ruining toaster, and catching onto the kitchen (  Liability
(3.) Defectiveness judged by Consumer Expectations Test- what would an ordinary consumer of this product with knowledge common to ordinary consumers expect this product to do vis a vis safety.

(a.) Non-technical test. Designed intentionally for juries  
(b.) P only needs to show product was defective.
(c.) NOTE: RS (3rd) rejects §402A




(1.) Many think it over-deters manu. Stifles innovation.
(d.) Limitations to scope

(1.) S/L covers ONLY tangible goods


(2.) Only sellers in the chain of distribution can be sued.



(a.) Seller must in the regular course of business

(e.) Rationales:



(1.) Risk/Loss-spreading – who is in the best position to bear the loss?



(a.) we don’t have national health insurance.

(b.) People who are injured need to have insurance

(c.) Many can’t afford it.

(d.) Must seek redress through other means

(e.) Civ law countries w/ univ. health care don’t have this problem.


(2.) Consumer Expectations:



(3.) Practicality


(4.) Fairness



(5.) Deterrence 



(6.) Cheapest Cost avoider

(f.) Partial Decline of Strict Products Liability:  Many states have limited liability, especially w/ RS (Third) of Torts. 
3. STRICT PRODUCTS LIABILITY – TODAY

(a.) Prima Facie Case of “S/L” for Product Defects:

There must be a defect in the product that 




        


Causes (actually and proximately)




         


Physical Injury to Person or Property other than the product itself
(b.) BUT, what kind of defect is it? How can you tell whether a product is defective? See below:


4.  3 MAIN TYPES OF PRODUCT DEFECTS:
(a.) Manufacturing defect- Something is wrong with a particular product (i.e. something went wrong out of the factory- bad inspection). A physical departure from a product’s intended design makes the product unreasonably dangerous.
(1.) Defect only affects a couple or a few products in part. product line
(2.) Lee v. Crookston Coca-Cola Bottling (1971): Coke bottle exploded in P’s (waitress) hand. Held: MNSC distinguishes negligence from S/L. Ct. holds this case is one of S/L b/c the fact that this product is defective is enough to prove liable. P needs to prove what defect caused the injury. Allows circumstantial evidence to prove defect. 

(a.) Similar to Escola- Ct used RIL then b/c no S/L available.
(b.) Note: Difference b/t Negligence and S/L

(1.) negligence focuses conduct of P

(2.) S/L focuses on product itself

(3.) RS Definition: A product contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised.

(a.) Good conduct does not get manufacturer off the hook.

(b.) Manufacturer is strictly liable.


(c.) P only needs to be a foreseeable Plaintiff



(1.) P can sue anyone is the chain of commerce. Indemnity.


(d.) Rationale: Incentives seller/manu to produce better products 

(4.) CONSUMER EXPECTATIONS TEST (RS §402A):
(a.) Judge the product from the perspective of the ordinary consumer of this product who has ordinary knowledge of how the product is supposed to perform (when done in reasonable manner)
(b.) NO expert testimony needed. Non-technical. easy to prove.
.

(c.) Examples: 

(1.) Butter leading to artery blockage and heart-attack- YES
(2.) Butter containing fish oil that’s poisonous & kills - NO
(3.) In Lee, P must prove that coke bottle is dangerous to an extent beyond what would be contemplated by the ordinary person with ordinary knowledge.

 


(d.) Note: P can only recover for foreseeable uses
(1.) ex: Using microphone correctly to speak and then it shorts and catches shirt on fire - Foreseeable
(2.) ex: Notice nail not pounded in.  Use microphone to pound in nail and plastic flies off in goes into eye. Was it intended by manufacturer to be used as a hammer? NO. Is it a foreseeable use? NO. NOT foreseeable
(3.) ex: Using screwdriver as a hammer. Was it intended by manufacturer to be used as a hammer? NO. Is it a foreseeable use? YES. Foreseeable. Could go both ways…
(4.) If it is a foreseeable use, then manufacturers must make that product safe for that foreseeable use.





(5.) If not foreseeable, NO recovery for P.

(e.) Highly-specialized Product (that avg. consumer wouldn’t know about): Then relevant consumer class is those that know about the product and its specialized use (ex: heavy equipment) 


(5.) Food cases are manufacturing defects. Prepared food is manufactured

(b.) Design defect-  Product is not performing as it is suppose to and problem affects all products of the same type. 


(1.) Manufacturer must recall all products and notify the fed. gov’t.

(2.) Leichtamer v. American Motors (1981-OH): P injured when jeep did back to front flip.  Roll bar displaced. P produced evidence that  manufacturers designed for roll bar to work for side to side only.  Manufactuer didn’t think to back to front flip. Claim: The very design of product is defective- Every jeep made is defective b/c of the way it is designed. Held: Court used Consumer Expectations Test- If you have a roll-bar, you expect it to work in any way or direction. P wins.

(3.) RISK UTILTY BALANCE TEST: New test to replace CET- Weigh the risks of the challenged design against the utility of the challenged design. If risks outweigh the utility (usefulness), then the product is defective. And vice versa. Note: Use risk of challenged design (some particular design element), not the risk of the product. 20 states
(a.) Knitz v. Minster Machine (1982-OH): P’s fingers cut off when  she accidentally touched machine’s foot pedal (note: safety guard removed by ER). Held: P can use either CET or RUB Test. Both prove defectiveness of product design.  
(b.) HYPO: Car hits a barrier at 35 mph.  P injured.  P claims car was defective in design b/c bumper was defective in not protecting. Expert witness says it’s possible to make bumpers that can withhold a collision at 25 mph (i.e. Sherman Tank). Weighing:  
Utility – Tank gets 0.7 mpg and weighs 2500 lbs. Very expensive Risk (avoided) - Will withstand any crash. Result: Bad utility outweighs risk. We have lighter cars w/ better gas mileage so more people can afford them. Certain risks must occur. Sorry bud!!





(1.) OH has eliminated CET.
(c.) This is basically a negligence test (if no special rules)- Asking if risk outweigh utility (Carroll Towing)
(d.) Barker v. Lull Engineering (1978-CA): loading machine has no protective canopy. Machine tips over and operator injured. Ct allowed operator to sue manufacturer on both theories (CET or RUB). P can choose more favorable theory. Also, burden shift

(1.) CA decided that ∆ has burden of proof to show utility is greater than risk.  ∆ must come up with evidence.





(2.) NOT NEGLIGENCE! Definitely, S/L. Also, AL.
(e.) Soule v. General Motors Corp (1994-CA): Woman driving car and hit something going 15 mph.  Floorboard of car collapsed in and crushed her ankle. Sued manufacturer for design defect in the way it was made (shouldn’t collapse at a low speed).  P uses CET- avg. car consumers  don’t think that when you hit an object a low speeds, that the floorboard will collapse in a crush her leg.  ∆ puts forth witnesses and then P brings her own expert witnesses. (6 total) Judg/P on CET. CASC:  NO! Can’t use CET if the design is complex. Avg people won’t understand, so can’t use CET.
(1.) Way to know product design is complex- if there are lots of expert witnesses to talk about design.

(2.) CASC left the burden shift in tact - ∆ still has burden of proof that utility outweighs risk. (Only applies to RUB)




(f.) CET doesn’t usually win for firearms, cigarettes, alcohol



(4.) REASONABLE ALTERNATIVE DESIGN: 
(a.) Genesis: When looking at utility of challenged design, you are looking at alternatives and the cost of doing it differenty.
(b.) Wilson v. Piper Aircraft (1978-OR): Plane crashed, Highly technical reason- carburetor iced up. P alleges that there was a design defect. The carburetor was the defect that caused (i.e. if it wouldn’t have happened with other design) injury. P claims that an alternative design would have been safer- Fuel injector should have been used. Held: Need more evidence.  TCs should require that P prove that proposed alternative is feasible and practical
(c.) Restatements Third: P must prove that a RAD was or could have reasonably been available at the time the product was sold or distributed.

(1.) NOT followed by all states.
(d.) This is a negligence test- RAD is like the breach test- P must show a reasonable alternative behavior.
(e.) If P can’t prove there is alternative conduct/design, P loses.
(f.) NO need to show a prototype, only the capability to it being developed.



(g.) Requires testimony of expert witnesses

(h.) CA,AL- ∆ has the burden of showing there is NOT a reasonable alternative. ∆ would show that all the other designs are problematic or unfeasible. They have gone through all the alternatives.  They show all designs rejected.  

(i.) If Plaintiff, best way to prove RAD:  Show that other similar companies are using the RAD!

(1.) ex: Toyota uses the RAD and you aren’t. They are better than you. It sells, no uglier, etc. ∆ has no excuse.

(c.) Warning defect- all states use negligence-based claim.



(a.) Writen materials coming with the product are inadequate. 
