TORTS OUTLINE
I. INTENTIONAL TORTS
A. PRIMA FACIE CASE 
1. ACT

(1.) Volitional movement on the part of the defendant



(a.) Note: reflexive actions are dictated by the mind, and thus volitional
2. INTENT


(1.) Intent is:


(a.) Purpose/Desire to bring about a result



(b.) Substantial certainty that the consequences will result
(2.) Transferred Intent: 

(a.) Where the ∆ intends to commit a tort against one person but instead:




(1.) Commits a different tort against that person

(2.) Commits the same tort as intended but against a different person




(3.) Commits a different tort against a different person



(b.) Limitation on use of TI



(1.) Assault




(2.) Battery




(3.) False Imprisonment 




(4.) Trespass to land




(5.) Trespass to chattels



(c.) Minors and incompetents will be held liable for their intentional torts
3. CAUSATION

(1.) The result giving rise to liability must have been legally caused by the ∆’s act.
(2.) Circumstantial evidence- evidence of one fact that permits an inference of another fact- is often the most important evidence in tort case (p.162)

B. PRIMA FACIE CASE – INTENTIONAL TORTS TO THE PERSON

1. BATTERY

Elements of Battery
1) Defendant acts volitionally 
2) D. intends to cause a harmful or offensive contact with the P.

3) D. touches P.
4) P is harmed or offended
(1.) The D. must commit a volitional act against the D.
(a.) Van Camp v. McAfoos: The ∆, a 3 yr old boy, ran into the P. with his tricycle.  The P was injured and sued the boy.  RESULT: There is an act that caused injury, but the P. never suggested fault-intentional tort or negligence. Dismissed.
(2.) The D. must intend to cause a harmful or offensive touching.
(a.) Don’t need to intend to harm to be guilty (offensive touching is valid)

(1.) Synder v. Turk:  D, a Dr., was frustrated an grabbed the P, nurse,  and yelled at her.  D. claims it is not a battery, because he did not intend to inflict personal injury on P. RESULT: AC reversed directed verdict for D. Offensive conduct is any conduct which is offensive to a reasonable sense of personal dignity. The D could have intended to cause offensive contact. Case remanded

(b.) Only need one of two definitions of intent to be guilty (Purpose or Knowledge (substantial certainty))
(1.) Garratt v. Dailey: Court determined boy could have had a substantial certainty that his actions would result in injury to the P.


(c.) Transferred Intent: 2 types: 
(1.) Type 1: A intends to commit a tort on B, but instead commits a tort on C.  Intent for B transfers to C.
(2.) Type 2: D intend Tort 1 on A, but commits Tort 2 on A.

(3.) Davis v. White: D. intended to hit someone but hit an unintended 3rd party instead. Transferred intent
(4.) Tipton v. White:   Not touching occurred. 
(d.) Parents vicariously liable for children under certain circumstances: They direct the intentional tort, negligent supervision, or if a statute makes them liable in situations (willful and malicious conduct – low $ cap)
(4.) Walker v. Kelley: P. used statute that said parents are liable for “willful and malicious” injury caused by unemancipated minors RESULT: The statute is good law, but because the child was so young, she could not understand the intent of willful or malicious.


(e.) Mental Infirmity is not a defense to intentional torts. They are liable
(5.) Polmatier v. Russ: D. kills father-in-law with crazy motive.  As long as P. can prove D. intended tort, D is guilty. Policy: Where 1 of 2 persons must bear the loss, it should be the 1 who caused it

(f.) Dual Intent: Two intents in an intentional battery case


(1.) Intent to touch AND intent to harm or offend.



(2.) Most states apply dual intent



(3.) Some states only require single intent (intent to touch)
(4.) It is harder to find minors and insane people liable with dual intent (usu. only applied in these cases)
(5.) White v. Muniz: D is 83 yr old w/ Alzheimer’s. She hits the P. RESULT: Though she can be liable, the D did NOT intend to harmful or offensive contact. Not guilty under dual intent laws.

(3.) The D. must actually touch the P.
(a.) The touching need not be direct

(1.)  Leichtman v. WLW Jacor Comm. Inc: ∆ intentionally blew smoke in the P’s face (P is an anti-smoking avocate). Is the smoke a harmful or offense touching? RESULT: YES! Smoke is particulate matter, so it is a touching, just like how hitting someone with a bullet is a touching.
(4.) The P must be harmed or offended 
(a.) Don’t need harm caused by touching (Can be offended by touching)

(1.) Cohen v. Smith: P, religious woman, can’t be seen naked or touched by any other man besides her husband. She told hospital this, they said they would comply and didn’t. P. sued. RESULT: P. was offended by the touching and this is valid.  TC judgment reversed 



(2.) Note: If dual intent used, D. probably not liable
(b.) Offensive touching: A touching that would offend an ordinary person’s reasonable sense of dignity (not a common societal gesture) 
2. ASSAULT

Elements of Assault
1) D acts volitionally,
2) With intent to place the P. in reasonable apprehension of imminent contact

4) That would be battery if completed and

5) The P. is placed in such apprehension
(1.) The apprehension (not fear) must be of imminent (immediate) contact
(a.) Dickens v. Puryear: Ds beat up P and tell him to get out of town or they will kill him.  RESULT: SOL had run out, but even if, the act was NOT assault b/c the threat was contact was not imminent.  It was ambiguously in the future.
(b.) Future Threats are actionable as IIED

(2.) Generally words are not enough to prove reasonable apprehension.


(3.) Intent to inflict reasonable apprehension of harm



(a.) If there’s a past history b/t the parties, intent may be easier to show


(4.) Amount of damages usually depends on the length of apprehension



(a.) No compensation without apprehension

(5.) Transferred Intent

(a.) Altieri v. Colasso: ∆ intended an assault on someone but actually hit a 3rd party causing injury. RESULT: Transferred intent- The intent of battery against one is transferred to the intent for battery against the 3rd person. Guilty

(6.) P must be aware of contact



(a.) Knife at the back- not necessarily assault



(b.) Something thrown at P but missed and P didn’t see it –not assault

3. FALSE IMPRISONMENT

Elements of False Imprisonment

1) D acts, 

2) Intends to Confine 

3) Actual confinement of P

4) Awareness of confinement (on P’s part) OR

5) Physical harm resulting from confinement

(1.) If unaware and not physically harmed by confinement, it is NOT FI.
(a.) McCann v. Walmart: Ps detained for suspected shoplifting.  Detained for over 1 hr.  RESULT: There was FI. Someone was watching over them.
(2.) What constitutes Confinement?


(a.) Don’t need actual physical restraints


(b.) Don’t need to try to leave

(c.) Mere threats of force can suffice.  Threats can be implicit or explicit, or it can also be based on a false assertion of legal authority to confine.



(1.) Assault can lead to a FI
(d.) Wrongfully keeping the P’s valuable property can be regarded as FI, if the person keeps it under false claim of authority.



(e.) Physical barriers


(f.) Committing a battery so that P can’t move (i.e. break P’s leg)


(3.) Intent to confine: ∆ must have purpose or substantial certainty.
C. PRIMA FACIE CASE – INTENTIONAL TORTS TO PROPERTY
1. TRESPASS TO LAND: 
(1.) Elements of Trespass to Land
(a.) D must intentionally go on land or place/send something on that land

 

(b.) AND that invasion caused a substantial interference with the P’s rights
(2.) Intent is purpose or substantial certainty 

(3.) Mistake of borders is not a defense to trespass


(a.) encroachment is trespass even if ∆ thought it was his land.
(4.) Don’t need to know the land belonged to another


(5.) EX: ∆ building something on land thinking it was his property.
2. CONVERSION (theft, stealing)

(1.) Elements of conversion



(a.) Intent to convert (something to your own use)



(b.) ∆ must exercise dominion over chattel



(1.) Treat it like you own it
(2.) Intent: ∆ need not intend the wrong, just the act (mistake of fact – thinking the item is your own- is NOT a defense)
(3.) Remedy: Replacement of the value of the item


(a.) If someone else buys the converted chattel in good faith, they are NOT subject to punitive damages, but are considered converters and would be liable.  They can then sue the seller for “indemnification”

3. TRESPASS TO CHATTEL
(1.) D. acts intentionally to interfere with chattel in someone else’s possession, but has not exercised substantial dominion 


(2.) Damages are very small (EX: joyriding)


(3.) Measure of remedy: 

(a.) Actual damage done to the thing.




(1.) Fair market rental value.



(b.) There can be punitive damages 


(4.) EX: Spam e-mail  (unwanted e-mails or faxes) can be trespass to chattel
(1.) Intel v. Hamidi: ∆ was a former employee and let go. He spammed Intel’s e-mail accounts (6 separate e-mails to 15K employees) about how he was wronged.  P claims he intend to clog up internet and wasting employees time (less productivity). RESULT: Intel Lost! Intel had an insufficient allegation of harm, no solid evidence of interference
D. FORCIBLE HARMS AS CIVIL RIGHTS VIOLATIONS




1. The Civil Rights Act of 1867
(1.) Every person who, under color of any [state law], subjects or causes to be subjected, any citizen of the US or other persons within the jurisdiction thereof to the deprivation of any rights, privileges or immunities secured by the US constitution and laws, shall be liable to the party injured



(a.) Some intentional torts can be brought under this if the tort deprives 


someone of constitutional rights



(b.) Original intent was to protect freed slaves from state officials 


depriving them from their newly granted constitutional rights

(2.) Color of State Law



(a.) Defendant has to be couched with authority of the state government

(b.) Acting pursuant to, or acting pursuant to a state statute, ordinance or state common law

(3.) 3 areas of Constitution this act protected most often



(a.) 14th amendment: due process clause

(1.) Guarantees substantive due process



(b.) 4th amendment

(1.) Protects against unlawful searches and seizures



(c.) 8th amendment

(1.) Prohibits cruel and unusual punishment

2. US Code §1983: 
Elements of Section 1983

1) ∆ must act “under the color of [state] law

2) P. doesn’t have to be a US citizen

3) D deprives P. of some right, privilege, or immunity secured by the Federal Constitution or laws.

No Intent requirement! Neglligence cases can be brought as §1983 cases

(1.) Yang v. Hardin: policeman responding to a burglary at a store, steals something, the store owner calls him on it- Brown police brutality, Hardin didn’t stop it, never helped Yang, and pulled his gun to end the affair. Yange filed a deprivation claim under 4th and 14th (due process) Amendments RESULT:  ∆ guilty 
(2.) 14th Amendment: Deprivation of liberty w/o due process- constitutional version of False Imprisonment 

(3.) Under §1983- ∆ can receive attorney’s fees (one way fee shifting)

(4.) Graham v. Conner: Facts: Diabetic hurried into a convenience store to purchase OJ to counteract an insulin reaction... an officer saw him go in and go out of the store (because the line was too long), he pulled him over, plaintiff explained the medical reasons, he passed out, they arrested him, wouldn’t let him have juice or look at his diabetes card. ∆ brought 4th Amendment charges. RESULT: Court found the rule protecting officers acting in good faith was error

(5.) County of Sacramento v. Lewis: Officer runs over boy he was chasing. 14th Amendment due process claim filed. RESULT: Abuse of government power violates due process when it “shocks the conscience.”  Negligence doesn’t work to violate (though “deliberate indifference” may) the amendment.
(6.) Hudson v. McMillan:  Language: 8th amendment protects against cruel and unusual punishment.  Application of unreasonable force to a prisoner does not violate the Amendment. Cruel and Unusual is the issue, not unreasonableness 

(a.) If a prison guard slaps you on the face: that’s a regular tort, not a civil 
rights violation. But if the action deprives the plaintiff of a constitutional 
right…

(7.) Color of [state] Law


(a.) Uniformed officers are under color of law.


(b.) Maybe those that act in concert with state law.



(c.) Private citizens acting in concert with the government are liable



(1.) EX: Store owner who acts racist under advise from police.

E. DEFENSES TO INTENTIONAL TORTS

1. AFFIRMATIVE DEFENSES


(1.) Self Defense

(2.) Defense of a 3rd person

(3.) Arrest and Detention (Shopkeeper’s privilege)


(a.) Common law privilege to detain and arrest 


(4.) Defense and Recapture of property by other means
(Non-shopkeeper’s)

(5.) Discipline 


(a.) Prison guards, parents, teachers


(6.) Consent
(a.) In part this is an affirmative defense, but in some ways this undermines the prima facie case

(1.) If there was consent, there was no tort committed...

(7.) Public Necessity
(a.) Public official has to do something harmful to save a larger group

(8.) Private Necessity
(a.) Very limited privilege 

2. Affirmative Defenses Requirements
(1.) Admit prima facie case: but asserts an explanation that negates the wrongfulness of the action


(2.) Brought by the defendant


(3.) Burden of Proof is on the defendant

(4.) Each of these defenses has Elements

1.  SELF-DEFENSE
(1.) Definition: A person may use a reasonable amount of force to defend oneself against a reasonably apparent intentional tort (battery, assault, FI)

(2.) Only allowed if D. is being sued for an intentional tort.

(3.) Reasonable mistake of fact allowed.
(4.) ∆ cannot use more than a reasonable amount or quantity of force than reasonable.
(5.) POLICY: 


(a.) Deterrence: To let person in position of ∆ know that if they attack they 

could get hurt in return 
(b.) Protecting people who act instinctively, yet still reasonable, from tort liability.
(6.) Doctrine of Rough Equivalence: The amount I send back must be less than or equal to the amount of force coming at me.

(7.) Strength and gender are factored into the equation


(a.) A smaller man can use a bat against a large person.


(b.) A woman can use deadly force against a rape.
2.  DEFENSE OF THIRD PERSON
(1.) Definition: A person is privileged to use reasonable force to defend another person in the same way they would defend themselves.

(2.) Majority: Same privileges as S/D, with same reasonable allowance
(3.) Minority: If you are mistaken about the attack, you can be held liable

(a.) Discourages vigilantism

(4.) Doctrine of Rough Equivalence: The amount I send back must be less than or equal to the amount of force coming at me.

(5.) Strength and gender are factored into the equation

(a.) A smaller man can use a bat against a large person.


(b.) A woman can use deadly force against a rape.
3.  ARREST AND DETENTION (SHOPKEEPER’S PRIVILEGE)

(1.) Definition

(a.) D reasonably believes that the FI is necessary (b/c person stole, etc.) and the amount of force is reasonable
(b.) Manner and Duration of detention must be reasonable (whatever is necessary to conduct a reasonable investigation)

(2.) Split in Authority



(a.) Majority- as long as ∆ is reasonable



(b.) Minority (Maryland Rule) - ∆ must be right or loses privilege
(3.) EX: person running down stairs, maybe he has a weapon. I pull a knife and hold it. He stops.  I push him against the wall.  It might be reasonable.

(4.) Great Atlantic & Pacific Tea Co v. Paul: Paul leaves cart at ends of aisle while he read the labels for his new diet.  Employee of store thought he stole something, grabbed him, searched him and nothing was found.  Paul sues for False Imprisonment



(a.) Common Law rules (MD didn’t follow Restatement at the time)




(1.) There has to be a breach of peace to detain a person

(2.) (2.) Or you do it at your own risk but if you are wrong, you are liable

(3.) RESULT: ∆ is liable because Paul didn’t steal

(b.) Under Restatement?

(1.) The question would have been if the employee reasonably believed Paul took something

4.  DEFENSE AND RECAPTURE OF PROPERTY (NON-SHOPKEEPERS)

(1.) Privilege is the same.


(2.) It is unreasonable to use deadly force to defend property



(a.) Human life is worth more than property


(3.) ∆’s privilege is allowed if:



(a.) There is a reasonable belief force was necessary and



(b.) Reasonable force was used.

(4.) Katko v. Briney: ∆ sets up a spring gun in his unoccupied farm house. It shoots a trespasser going in to collect cans. Trespasser sues for battery. RESULT: Battery claim is valid.  The amount of force used was NOT reasonable. It violates doctrine of rough equivalence.
(5.) Even if renting, the privilege extends.
(6.) Brown v. Martinez: 3 boys go into patch to steal melons on different sides

Owner wants to scare boys so fires into other corner. ∆ hits a boy unknowingly. He intended an assault. RESULT:  Transferred intent for the battery. There might be a privilege to scare people, in which case the defense would transfer, but not a privilege for assault with a deadly weapon in that situation
(7.) EX: ∆ chases after boys with watermelons. He tackles one from behind and the kid’s head to slams to ground. Injury is caused to the boy

(a.) Prima facie case for battery? YES  

(b.) Defense: recapture of chattel? YES!!  

(1.) As long as ∆ is in hot pursuit, it is privileged.




(2.) There still must be reasonable force w/ reasonable belief.

(8.) Some courts think the fungible value (irreplaceable) can influence the interpretation of reasonable force.
5. DISCIPLINE (PRISON GUARDS, POLICE, TEACHERS, PARENTS)
(1.) Parents were given privilege in a reasonable way (note: 2 elements must be satisfied). 


(a.) There is a reasonable belief force was necessary and



(b.) Reasonable force was used.

(2.) Today, privilege extends to persons in charge of prisoners, teachers.

6. CONSENT “To he who consents, no wrong is done”

(1.) Key issues:


(a.) Did the D. reasonably believe that the P consented?



(b.) Was the act within reasonable scope of the consent?




(1.) B agrees to x and y, not to z.  A could be liable for z.

(2.) NOTE: Consent is weaker in single intent jurisdictions that in double intent jurisdictions 


(a.) Consent negates the intent to harm or touch

(3.) Austin v. Berwyn: P says she did NOT consent to ∆’s advances. Is this determinative? RESULT: NO! Sworn testimony is never determinative. The jury must look at surrounding circumstances. Court must look at the reasonable belief of D, not just belief of P. The reality is not the issue, only the apparent consent.
(a.) Here: Reasonable belief: slow approach, no indication of rejection romantic circumstances

(b.) NOTE: Silence is not always consent.

(c.) But even if she consented to the kiss, she didn’t consent to the broken neck: 
(1.) You consent to the act, not to the consequences

(3.) If someone consents to a boxing match, they are not consenting to be killed, but if death results, he consented but if the defendant goes beyond the act consented to (i.e. death), then they are liable

(4.) Consent might not be valid if the person doesn’t know what they are entirely consenting to

(a.) Consent to have sex with someone is not the same as consent to have sex with someone with HIV


(1.) Doe v. Johnson: ∆ should have known his high risk.



(b.) Two guys agree to fight, but one doesn’t know the other is the heavy 


weight champion of the world

(5.) Power Imbalance and Consent

(a.) Reavis v. Slominski:  Two consensual sex for a while.  She leaves for a while (1975-1988). She came back w/ understanding that he would leave her alone. Dentist hits on her, she gives in. then sues for battery.  D asserts consent privilege RESULT: Jury- JUDG/P, but AC remands. [Hayden disagrees] There is no reasonable belief of consent? NO!! P doesn’t want to lose her job.

(1.) When there is an imbalance of power 

(a.) ability to affect future=coercion, NOT consent.

(b.) In CA, lawyer can not have sex with current client (imbalance of power)




(1.) Lawyer’s belief of consent doesn’t matter.

(6.) Medical consent: All Medical batteries are brought as negligence suits, not batteries b/c insurance policies including medical malpractice don’t include intentional acts.


(7.) Scope of Consent

(a.) Ashcroft v. King:  P consented to a blood transfusion with family blood only. RESULT: A transfusion with non-family member blood exceeds the scope of consent.  This is battery b/c it extends beyond scope
(a.) Kennedy v. Parrot: During an operation, doctor found some other things wrong (cysts) and punctured them, which later caused medical problems. RESULT: Nonsuit for D. P has no case. There is a notion that patient implicitly consented

(8.) Substituted consent: Someone else consents for the patients.  Now doctors have patients sign something in advance
7. PUBLIC NECESSITY 

(1.) A public official has to damage property: for the greater good

(2.) Surocco v. Geary: 1853 case where the public official has to blow up P’s house to save all the others, when it would have burned anyway. The issue is the plaintiff thought he could have gotten more of his belongings out. RESULT: Public official has to be able to act for the greater good without fear of personal liability: PUBLIC OFFICIAL IS PRIVILEGED

(3.) CA applies Surroco holding for cases of Public Necessity

(4.) Public necessity can be applied to public officials or private citizens as long as they are acting for the public good.

(5.) 2nd RS of Torts:  D. has complete privilege to destroy, damage, use personal property with a reasonable belief to prevent imminent public disaster, and the person acts reasonably.
(6.) Wegner v. Milwaukee Mutual Ins. Co: Sues the city arguing it was an unconstitutional taking of property. RESULT: Court applies constitutional side and says compensation must be given. This is an alternative to a Tort Analysis

(a.) Constitution: government cannot take private property for public purposes without “just compensation”

(b.) Some courts still uphold Surocco though since the constitutional version often involves taking property to build a highway, etc. and situations are not always for the greater good
(7.) Customer Company v. City of Sacramento: SC reaffirms Surocco, says Wegner is wrong. City not liable for damages done while apprehending a felon
(a.) In CA, out of luck

(b.) In other states (MN), you probably can receive damages.
8. PRIVATE NECESSITY

(1.) A limited privilege that protect ∆s from a technical trespass (one that causes no harm).  However, if there is destruction or damage to a person’s property in order to save ∆’s own property, ∆ must pay for damages.
(2.) The privilege of private necessity ends where damage begins. PN not a defense to the damage, only the trespass.

(3.) Ploof v Putnam- P moored on dock to escape serious storm. (It is trespass to land w/o privilege). ∆ pushed P. off dock RESULT:  The privilege of private necessity supercedes the ∆’s privileged action.  One is privileged to trespass when the reason for doing so is to protect your own property, and theirs is not damaged

(4.) Vincent v. Lake Erie Transportation Co: ∆ docked and stayed there during storm. Damage was done to the dock.  ∆ privileged from trespass, but not privileged if damages occurs. ∆ must pay for damages to dock. Private necessity did not really privilege.
II. NEGLIGENCE
A. PRIMA FACIE CASE

1. NEGLIGENCE AND FAULT
(1.) Negligence is a form of fault because ∆ is not acting as a reasonable and prudent person in the same or similar circumstances would act. 
ELEMENTS OF NEGLIGENCE
1) Duty (∆ owes a duty to the P to act as a RPP/SSC)

2) Breach of Duty

3) Actual harm (legally cognizable harm- “damages”)

4) Actual cause (cause-in-fact – D’s breach of duty caused the P’s harm)
5) Proximate cause (scope of responsibility)





   (    CAUSING    (


      +
There needs to be a causal link between the duty and breach AND the actual harm (which is sufficient to grant a remedy)

B. THE GENERAL DUTY OF CARE

1. Scope of ∆’s duty: The duty owed by all people generally is to exercise the care that would be exercised by a reasonable and prudent person under the same or similar circumstances to avoid or minimize risks of foreseeable harm to others. This sets up the measure to determine if breach occurs.

This standard by which you measure is different than intentional tort law.


(1.) Judging conduct against what a hypothetical person would do.


(2.) This is an objective and subjective standard


(a.) objective- prudent, reasonable person



(b.) subjective- under the same or similar circumstance

(1.) The circumstance of the incident, not their whole lives

(3.) Stewart v. Motts: TC: ∆ not liable. P appeals and contends judge failed to instruct jury on a “higher degree of care” (the level of danger of the substance). He wanted the judge to tell the jury that there isn’t a normal duty of care, there is a higher duty of care! RESULT:  P loses.  Standard doesn’t change, no matter the level of danger. A reasonable person will take more care if there is more risk involved. No need for different standards of care based on level of risk.  


(4.) Lyons v. Midnight – (emergency) circumstances



(a.) What external factors make up the “circumstances”




(1.) If you have to make a decision suddenly... 



(b.) Is a “sudden emergency” instruction necessary?

(1.) By emphasizing and labeling an emergency– seems to lower the standard of care

(a.) The standard of care is already intentionally flexible



(c.) RESULT: Court rejects emergency instructions (as have most courts, 


though not all)

(1.) Even in a state that does allow the instruction, you can’t get it 
if you are the one that caused the emergency

2. The physical characteristics of the actor should be taken into consideration 


(1.) Physical Characteristics: size, obesity, loss of limb, blind, in a wheel chair

(2.) Roberts: The standard of care becomes a Reasonable and Prudent Blind Person. RESULT:  ∆ probably not negligent for bumping into someone in a hallway, but would be for driving a care and causing an accident



(a.) You are not penalized for the characteristics



(b.) Can’t hold them to standards they cannot possibly meet

3.  MENTAL INFIRIMITY: NOT taken into account- 


(1.) EX: low IQ, mental retardation, emotional problems, onsanity

(2.) Can’t take EVERYTHING into account because then it becomes subjective
(3.) Creasy v. Rusk: An Alzheimer’s patient kicks P and P sues for injury. RESULT: General Rule: mental disability is not relevant. The court decides not to look at mental state. The nurse was sufficiently aware of the risk

(4.) Courts struggling to hold onto old rules in Alzheimer’s cases.
(a.) many of the “mental” diseases may actually be physical impairments 

(1.) Alzheimer’s - brain, Down Syndrome - chromosomal)

(5.) EX: Durfee- Sane man of low intelligence. He never connected the risk of fire with his storage of rags, newspaper, and paint thinner in his garage.  A fire originates in his garage and spreads to the neighbor’s house. RESULT: ∆ will be held to the same standard of care as a RPP/SCC. He does NOT escape liability b/c he behaved as well as someone of his intelligence would have behaved. 

(6.) Maybe courts should use burden shifting to help solve the problem.

4. SUPERIOR TRAINING OR KNOWLEDGE
(1.) This taken into account in how a reasonable person uses all his training and knowledge when making decisions


(a.) Hill: It does not change the standard

5. CHILDREN- The child standard of care (different than RPP/SSC)

(1.) Standard- A reasonable child of the same age, intelligence and experience



(a.) Different standard b/c it might be impossible to meet otherwise.




(1.) Physically children can’t do as many things




(2.) Experience= the experience that causes the harm





(a.) ex: riding a bike


(2.) Its almost impossible to prove child negligence



(a.) We have to let children be children, for their development

(3.) Some states immunize child below 3 or 4.

(4.) If the child is engaged in an adult activity?

(a.) If child is engaged in “inherently dangerous activity” then the “adult” RPP standard applies

(1.) Operating a motor vehicle and firearms fall in this category



(b.) Robinson v. Lindsay:  Adult RPP standard applies to a child operating 
a snow mobile.  If a child is going to act like an adult, it should be treated like one.
(5.) Judge decides which standard applies.  Jury decides if ∆ fall below it
 6. NEGLIGENCE “As a Matter of Law”/ Negligence Per Se

(1.) Negligence as a matter of law: decided by judges

(a.) Judges sometimes rule that specific conduct is needed to satisfy the duty of care, holding an actor negligent “as a matter of law” (no jury could disagree- like a directed verdict)


(b.) This is disfavored now because it usurps the jury’s function

(c.) Marshall v. Southern Railway: The court said it’s always negligent conduct when you drive in a way that you can’t stop within the range of your headlights

(d.) Chaffin v. Brame  The defendant cites Marshal that it is negligence as a matter of law. They decide that you can’t have hard rules about negligence because it has to be particular to the circumstances.  Opposite judgment as Marshall: It’s a jury question.
(e.) BT&Ohio RR v. Goodman (1927-US Sup. Ct) - When you reach tracks, you must stop, get out, look up and down, listen, then go back into car and drive.  Otherwise it is contributory negligence. RESULT:  ∆ not liable unless these actions by ∏ happened.

(f.) Pokora v. Wabash- (1934- US Sup. Ct) - Cardozo- This is a dumb rule! Thus standard is RPP/SSC and whether duty was fulfilled is a jury question.  Judge has no reason altering standard of care or making different standards of care.

(2.) Negligence per se: An unexcused violation of a statute

(a.) When can a non-tort statute (such as a criminal statute) set the standard of care so that violation of the statue is “negligence per se”



(b.) If it is a tort statute, like §1983.  Then it clearly applies


(c.) Legislature enactment: Criminal Statutes

(1.) Concept: If there is a statute that criminalizes the behavior as “anti-social”, the public should know not to engage in these acts.  We want the jury to know about it. These are relevant to tort law.



(2.) Is it negligence in and of itself to violate the criminal law? YA
(3.) ∆ can make excuses to bring back the reasonable factor: the circumstance

(d.) Martin v. Herzog: ∆ driving at night, strikes a buggy. ∏ brings in a non-tort statute. There is no info regarding tort law (injury, etc.), only criminal punishment. RESULT:  Court found that the absence of headlights, while driving at night breaches of duty based on the statute- it is negligence per se (in itself) No need to involve jury b/c of statute.

(3.) Excuses to Negligence per se



(1.) Incapacity: age, mental capacity





(a.) Even though mental capacity is not an excuse to 




negligence, it can be an excuse to negligence per se



(2.) Factual Ignorance
(a.)  Tail light burns out while driving: No way to know




(3.) Impossibility 

(a.) You are unable to comply, no matter how hard you try




(4.) Emergency not of own making



(5.) Greater risk of harm to comply with statute than to not
(a.) Tedla v. Ellman: Two people walking on road with their backs to the care because there was more traffic on the other side and they thought it would be safer, despite the rule to walk facing traffic.  D claims contributory negligence. RESULT: strict observance of the statute may defeat the purpose of the rule!

(b.) Impson v. Structural Metal: ∆ attempting to pass a car w/in 100 ft of intersection. ∏ tries to bring in criminal law statute and wants it to be the standard of care. Take the breach of duty element away from jury. If violation, jury doesn’t have to decide!  TC: ∆ did violate it. ∆ is negligent. AC: JUDG/REV!!

(1.) What was left for the jury to decide?

That the driver had an excuse!  Those excuses were a jury issue.

∆’s excuses: ∆ forgot intersection existed, small sign, no “no passing” lines, he was watching car in front of him, instead of looking at intersection.

SC: Those excuses are no good! They are legally unacceptable

There is a specific list, and none of the excuses offered come close to list! There is no jury issue regarding excuses

Once Judge determines that statute applies, but none of the excuses are good, what is the breach question?  That the statute was violated (No RPP issue)

(2.) If child is accused on negligence and child’s conduct violates statute? 

(a.) Rudes v. .Gottschalk: An 8 year old crosses a highway in violation of a statute and was hit by a car. Excuse: Incapacity. RESULT: When a child of tender years is not engaging in adult activities, the fact that statute applies is irrelevant. Child standard of care trumps statutes (negligence per se)

 
(7.) APPLYING NEGLIGENCE PER SE
STEP ONE  
a) Is statute admitted into evidence (judge question)? If yes, 

Court looks at 2 things:

1) Does the statute protect a class of citizens the person is in?

AND

2) Does the statute protect against a type of harm that occurred here?

If answer is no to either, then statute doesn’t apply  

STEP TWO

Are there excuses (jury question)?

a) If yes, then statute is removed from case and use default RPP/SSC Standard

b) If no valid excuses, 3 way split on effect 

STEP THREE

a) (Majority approach) Negligence Question: Did P’s conduct violate the statute? 

If yes, negligence per se. BUT, you must still causally link breach of duty to actual harm

b) (CA and a few states) Rebuttal presumption of negligent conduct. Person who is accused of the negligence has the burden of rebutting the evidence (usu. same result as a)

c) (Minority approach, WA) Statutory violation is some evidence of negligence

Lawyer can argue it 

Bottom line: Judges have lots of lee-way whether to give any weight to non-tort statutes

Wright v. Brown (step one)
What is the class of persons protected by statute? The general public!

Victory for party trying to get statute in!! ∏ is in the general public.

Haver v. Hinson: (step one)
What is the class of persons protected by statute? Pedestrian or drivers who act in reliance upon the orderly flow of traffic.

Much more narrow!!

Tedla v. Ellman (step one)
What is the class of persons protected by statute? Pedestrian! P is in that class.

Does statute protect the type of harm included in the statute? To protect pedestrians being struck by a car while walking.  YES!!!


If a piece of a car flew off and hit the pedestrian, it wouldn’t be protected and included.

C. BREACH OF DUTY OR NEGLIGENCE ELEMENT
1. Conduct engaged in by the defendant that a RPP/SSC wouldn’t have engaged in because of foreseeable risks of harm if engaged
2. Comparing the conduct of a fictitious person in hypothetical situation (RPP/SSC) to the ∆’s actions and whether the ∆’s action fell below the standard of care of the fictitious person.

3. Brown v. Stiel: Constructing a building, deciding whether to use steel or concrete beams. They know that steel beams were riskier. An accident occurred with injuries.  Employee can’t sue for negligence (workman’s comp). RESULT: Not intentional tort (no intent for battery).  Negligence? maybe. Jury question.
4. Indiana Consolidated Insurance Co. V. Mathew: Brother starts lawnmower in a garage, fire starts, garage burns down. P says 3 instances of breach (filling the gas tank, starting the mower in the garage, not pushing the fiery mower outside) RESULT: Not negligent. No evidence he overfilled. Garages are designed for starting motorized vehicles. ∆ would risk serious injury or death pushing out a fiery mower.  No breach.

(a.) Balance the foreseeable risks of engaging in the conduct vs. the “cost” of 

avoiding it

5. Stinnett v. Buchele: ∆ hired laborer to fix roof, P falls off, sues owner for negligence b/c unsafe work environment. RESULT: Where employee has knowledge equal to or superior knowledge about risks than the employer, the employer is not liable for risks.

This is not a breach.  However, this is not contributory negligence. Employee should have known better or said something to employer to remedy situation.

(a.) Duty of care given to person with most knowledge of risk.

.
6. Halek v. United States: Court determined that some hazards are so great that their mere existence is an adequate warning and thus discharges the landowner/∆ of liability
7. Bernier v. Boston Edison Co: Light-pole lands on and injures pedestrians after someone crashes into the pole with their car. P says negligent conduct is the design and construction of the light-pole. ∆ didn’t take into account the safety of pedestrians (poles fall over at low speed) ∆ rebuttal- If the poles are too strong, they will injure the drivers!!! RESULT: Jury didn’t buy this argument! Ct. agreed. ∆ didn’t choose this decision internally.  They chose weak poles because they were cheaper to design, build and install!  Company didn’t do any risk analysis, only cost-benefit analysis. RPP/SSC would do a risk analysis

8. Social Utility v. Cost Analysis: Make ∆s pay when their action is antisocial or negligent.  This becomes less when social utility of action is high.

(1.) Ford Pinto case: Gas tank was too far back, would have cost too much to recall and fix, so they paid settlements.  They did a risk analysis, but very anti-social. RESULT: Ford was willful and wanton in not changing the design.
(2.) Parsons v. Crown Disposal: Horse startled by trash truck. Rider injured. RESULT: Ct. clearly balanced the social utility of collecting trash against the foreseeable risk of the loudness of the trucks. Not negligent.
9. United States v. Carroll Towing: Barge broke away from a tugboat, barge sank, there had been no bargee on board.  The alleged negligence was the lack of bargee on barge.

(1.) Learned Hand gives the Carroll Towing Formula: 



(a.)Negligence = B < PL and ∆ doesn’t take the B action.
(2.) Conduct is negligent when the BURDEN of avoiding the harm (engaging in alternative conduct) is less than the PROBABILITY of the harm occurring multiplied by the foreseeable LIABILITY (extent of harm), AND the actor fails to avoid the harm

(3.) If the Burden is greater than the risk and then harm occurs, no negligence

(a.) you can’t expect someone to incur a huge cost to avoid a relatively unexpected harm
(4.)  Example: If the harm happens once a year and costs $25K, and it would cost $30K to keep a bargee on board, then an economically reasonable person would not pay $30K to prevent $25K
(a.) Then you are not negligent by their choice... so then they don’t end up paying the $25K because they are not negligent!



(b.) Think of this more as a guideline

(c.) A custom in the industry is also relevant. (But don’t rely on it, because otherwise industries would collaborate to lower costs in a negligent manner)

10. Responsibility when More than One Person is Negligent

(1.) Jury assigns amount of fault, negligence, and responsibility of each ∆

(2.) Apportioning of money damages among ∆s


(a.) Joint and Several Liability  


(b.) Several Liability  
EX: Boston Edison is 80% liable and Ramsdell is 20% liable, judgment for $10k


(3.) Joint and Several Liability (generally done away with through reform):
(a.) Judgment entered on both for $10k, one pays, then they fight over evening the differences. If Ramsdell is insolvent, then BE bears the cost.

(1.) If one D can’t pay, the other is responsible for the full amount; however, the P can not collect double damages




(2.) The plaintiff doesn’t risk not getting full amount


(4.) Several Liability


(a.) Judgments entered against R for $2k, and against BE for $8k. If 


Ramsdell is insolvent, then the P. bears the cost




(1.) In some places you can just not sue the insolvent people, other 



places make you attach all parties (but during the case, you would 



want to de-emphasize their role in the incident)


(5.) California has a Balance in personal injury cases (now- majority)


(a.) J/S for wage loss and medical expenses (economic damages)


(b.) S only for pain and suffering (non-economic damages)

(6.) In cases of alleged contributory negligence:


(a.) Determine liabilities of parties: 1st- ∆, then P.



(b.) If yes, jury determines % and P can only collect for the amount of 

damage actually caused by ∆.  Several liability only (majority)
(c.) Minority- if D proves contributory negligence then P cannot recover at all
11. Proving & Evaluating Conduct (P needs to prove negligent conduct)
(1.) P must prove each element by a preponderance of the evidence
(2.) Gift v. Palmer: Car strikes 3-yr old child.  Insufficient evidence as to what happened. P can not just show that an event happened. P must show the negligent conduct that caused it.
(3.) Upchurch v. Rotenberry: Car passenger is injured when car hits a tree after driver tries to avoid an animal on the road. Conflicting testimony. Need expert witnesses. Helpful when the jury can’t draw inferences from the facts.  Jury decides credibility of witnesses.  

(4.) Credibility Rule: Credibility of witnesses is almost always a jury question.
12. How Breach of Duty is Proved: Witnesses, Conflicting evidence, absent evidence


(1.) Thoma v. Cracker Barrel: restaurant patron sustains injuries from a fall in the 
restaurant. RESULT: Judge dismisses summary judgment stating question of fact 

still exists.  Jury must evaluate circumstantial evidence to infer what occurred.
(2.) Negligence Slip and Fall cases (spillage). It must be proved:


(a.) Employee spilled something negligently (clowning around) or



(b.) Employees didn’t clean up mess in a reasonable manner.

(c.) If P can find that ∆ does not clean floor but every 2 hours, there’s a 

negligence claim.

(d.) If spilling happened within the last minute we do not have a 
negligence case


13. Evidence of Custom:  (Note: Custom is persuasive, not determinative)
(1.) What role does custom have in a negligence case?

 

(a.) Custom can be used as 

(1.) sword- offensively by ∏: trying to show that ∆’s conduct fell 

below the custom of the RPP/SSC.

(2.) shield- defensively by ∆

(2.) EX: Suing McDonald: Go into bathroom, slip in water.  P looks at cleaning log… Bathroom inspected once every two hours. BUT, BK and Wendy’s clean their bathrooms every 30 minutes.  P can use this evidence as custom because both are similar businesses.  Evidence is especially helpful if BK cleans every 30 minutes because it prevents injury.

(3.)  If P has evidence of customary conduct, you are showing that action is feasible because other people do it.

(a.) McD’s- too expensive, BUT, BK does it, so it is not too expensive.

(4.) Duncan v. Corbetta: Pressure treated lumber was common, even though non-pressure treated lumber was permissible under building codes.  Custom plays a role in establishing a standard by which ordinary care may be judged. 

(5.) McComish v. DeSoi: Admissibility of safety manuals as evidence is the issue.  Can P enter manual as evidence if the action taken is against the standards in manual? RESULT: Manuals often considered manuals of custom (in the industry) or a composite judgment of experts.  They reflect customary standard of care.  ∆ can claim that the manual is way above standard of care and overstates it. Jury decides whether standard is lower than the custom states (see TJ Hooper)

(a.) Admissible and relevant as to show if breach occurred.   
(b.) EX: in a McD’s- how to cook French fries.  If employee is doing it incorrectly, starts a fire, and injures a customer, that manual can be used as evidence to show a violation of a standard.

(6.) TJ Hooper Case: Large barge filled with coal and the tugboat which was its tow were lost at sea during a heavy storm. P claims ∆ (tugboat operators) were negligent b/c they didn’t have radio sets. ∆ asserts it was custom NOT to have radio sets (for weather warnings).  Custom as shield!


(a.) Now that they are available, it is negligent not to have radios
(7.) EX: McD- P finds out that it is safer to clean more than once every 2 hours.

BUT industry standard- every fast food restaurant cleans restaurant every 2 hours.

RESULT:  Tt may be the standard of care line, but maybe all fall be reasonable 
standard of care (it is for the jury to decide)

Q: Why not say that when it meets industry standard or custom it is ok?

A: Often the companies work for own self-interest: make more money.  But it could be causing problems to others: safety, health (pollution). This standard then creates no impetus to increase safety. Companies can’t be held liable for injury to others. Bad for society

14. RES IPSA LOQUITOR (THE THING SPEAKS FOR ITSELF)

(1.) Rule of evidence: Allows jurors to draw inferences where there are few facts



(a.) Certain events don’t happen without negligence





(b.) It is a tool to get a case to a jury without much evidence.



(c.) Allows jury to draw inferences from absent facts in certain situations

(2.) Byrne v. Boadle: A barrel of flour rolls out of a warehouse and hits the P in the head while he was walking by.  There is no evidence of this and no employees will talk. P appeals nonsuit judgment for ∆. RESULT:  A barrel wouldn’t just role out without some negligence, regardless of what the precise negligence is.  No requirement of exact proof needed to get beyond nonsuit. Question of liability remains for the jury

(3.) RS: It may be inferred that P’s harm was caused by D’s negligence when:



(a.) Event is of the kind which ordinarily doesn’t occur w/o negligence

(b.) Other responsible causes are sufficiently eliminated by the evidence; (c.) AND alleged breach is within scope of Defendant’s duty


(4.) Traditional Requirements New Jersey)


(a.) Event is of a kind which ordinarily does not occur without negligence



(b.) Instrumentality which caused the accident was under the defendant’s 


“exclusive control”; AND



(c.) The injury causing event was not caused or contributed to by any act 


or neglect on the part of the injured party (P)

(5.) Procedural Effect:



(a.) If all the requirements are met:




(1.) The jury may be allowed to hear P’s claim



(2.) The jury can then decided EITHER WAY



(b.) This is not the kind of case you want: last resort

(1.) MUST exhaust all other possible causes first

(c.) If the court believes the P has NOT investigated thoroughly, the court can bar RIL from applying.
(d.) CA- Presumption notion: RIL as a presumption affecting the burden of producing evidence If RIL applies, shifts burden of production- ∆ has to give some explanation of why the ∆ isn’t negligent.  If ∆ doesn’t say anything, ∏ will win!

(e.) Vast majority of states say, if RIL applies, it only allows the case to get to jury (pass the directed verdict).  Then the ∆ usually wins anyway.

This is more of a bargaining chip to induce settlement- negotiate with ∆ that this is a RIL, and it will go to jury  and cost P more money.
Certain kinds of cases are more often RIL cases than others

1) Runaway elevator cases

2) General aviation crashes (small plane)


(6.) Valley Properties v. Steadman’s Hardware- Uses RS RIL Rule. MT courts 

can only use RS Rule


(7.) Eaton v. Eaton: Uses Traditional Rule. NJ courts can ONLY use Trad. Rule
(8.) Giles v. City of New Haven: Runaway elevator, parties agree this is the type of case that doesn’t happen w/o negligence.  Last 2 elements must be proved. The court here broadens the meaning of ‘exclusive’ control: you don’t have to be by yourself and the court eliminates the 3rd requirement entirely. P entitled to have jury decide.
(8.5) Exclusive control element is very flexible.  P must only show that the negligence was at least in part (or more likely than not) attributable to the ∆

(9.) Courts typically reject Res Ipsa Loquitor in Slip and Fall cases: there would 

be too many cases going to jury.  Water on ground doesn’t equal ∆’s negligence 
(10.) Warren v. Jefferies: Car was parked in driveway, kids got in car, it started rolling back, they jumped out, one was run over. Kids swore they didn’t do anything; no other evidence.  Lawsuit against car owner. RESULT: P did NOT sufficiently investigate.  P must make a case to that he eliminated other reasonable causes sufficiently (P. must do his evidence (look at repair jobs, call hand break experts, etc.)  

(11.) Widmyer v. Southeast Skyways: Airplane encounters a heavy snow squall and crashes killing pilot and passengers.  There is lots of evidence but not a complete story (no black box). RESULT: Court: This Jx. does allow for RIL as long as there is no complete explanation.



(a.) Admit the evidence you have, and you can rely on a res ipsa loquitor 


instruction for the elements you are missing.

(b.) ∆’s need for superior knowledge to apply RIL- rejected by most courts.
D. ACTUAL HARM (LEGALLY COGNIZABLE)

1. Actual harm must be caused
(1.) EX: Driving down the street with a bandana over your eyes, but no is injured, there is no negligence (no harm caused) P. needs physical injury to person or physical injury to property for a negligence case.

(2.) Law assumes damages flow from the intentional torts.  With negligence there must be actual harm.

2. Whether an actual harm is legally cognizable is a jury question

(1.) EX: Emotional injured by vet’s treatment of pet- case will generally be thrown out b/c the case is NOT legally cognizable (Note: a few states do allow this though)

3. 2 Types of Actual Harm Cases


(1.) Is the actual harm legally cognizable? (Ponder dog case)


(2.) Was the actual harm claimed due to the ∆’s negligence? (Copeland case)



(a.) If no, throw it out (injuries were from an old accident)
4. Legally cognizable harm: personal injury, damage to property

(1.) Whether claim of injury is legally cognizable is a matter of law.
5. Ponder v. Angel Animal Hospital: Pet is a property. P can’t have emotional injury from property (Not legally cognizable harm from 1500’s) P can only receive the market value from the damage.

(1.) Now: about 6 lower courts allow emotional distress damages from animals

6. Copeland v. Compton: P claims ∆’s negligent act in a car accident caused harm.  Jury found that injury was caused by an old injury.  ∆’s negligence didn’t cause that injury.
F. CAUSATION: There needs to be a causal link between the duty and breach AND the actual harm (which is sufficient to grant a remedy)

1. CAUSE IN FACT

(1.) THE BUT-FOR TEST OF CAUSATION: Would the injury have happened “but for” the actions of the ∆? If there harm would have occurred anyway, the negligence is not the actual cause.


(2.) When there is ONLY 2 players involved

(a.) Salinetro v. Nystrom: P is in a car accident, needs surgery, but no one knows she is 6 weeks pregnant.  Dr. doesn’t ask before giving her x-rays.  P later finds out and has to have an abortion. P sues Dr. for negligence. RESULT:  The claim is w/o merit.  There is no causal link.  Even if the doctor did ask her, she would have denied pregnancy and this harm would have occurred anyways. Failure in “but for” causation

(1.) Don’t even need to decide if the x-ray could have caused this

(2.) P should have found experts who ask the question or perform tests before x-rays (create a standard of care)
(b.) Jordan v. Jordan: Husband crouching down behind car, and she ran him over.  He sued her. P’s claim of negligence was ∆’s failure to look in rear view mirror. RESULT: Even if ∆ did (and she couldn’t have seen him anyway), the looking act is not the C-I-F of the injury. No liability

(1.) P should have argued that she should have looked in side mirrors and turned around.  Expands field of view. Better chance to see him.  P’s lawyer made a bad mistake

(3.) Analysis: look at what would have happened if he had not acted negligently. If the outcome would be the same, there is no causal link


(4.) PROBLEMS WITH AND ALTERNATIVES TO BUT-FOR TESTS


(a.) Sometimes the “but for” cause doesn’t work.
(b.) “Substantial Factor” Test
(1.) When there are 2 or more independent causes that concur to bring abut an injury - and any one alone would have been sufficient to cause the injury - it is sufficient if the ∆’s conduct was a “substantial factor” in causing the injury
(c.) Landers v. East Texas Salt Water Disposal: Both ∆s spill oil and salt water (through negligence) into the lake. All the fish in the ∏’s lake are killed. (LCH- cost of fish and clean-up). There is negligence (duty and breach).  Each ∆ blames the other: Fish would have been killed anyway from other ∆’s spill.  So b/c there are 2 ∆’s simultaneously causing injury through negligence, there’s is no liability. RESULT: NO! So, when “But For” causation doesn’t work, like here, we won’t use it. We will use: Substantial Factor Test. Both are negligent for the fish J/S (now- severally only). But Sun is not liable for land damage, only E. Texas is liable from leaking pipes.
(d.) Substantial Factor Test: If D was a substantial factor in causing the injury, he is liable.  It is a proxy test to make sure the D doesn’t get out of liability



(1.) Is each a substantial factor in the cause of the harm?




(2.) More flexible rule

(e.) RS 3rd of Torts- eliminates Substantial Factor Test. Some courts still use it. All it says is that ∆s can use “but for” causation to get off from liability when there are two ∆s.

(f.) Anderson v. Minneapolis, St. Paul And Sault Ste. Marie Railway: Fire from smoldering engine and another fire from unknown origins combined to burn Anderson’s property. ∆- P isn’t proving “but for” causation. RESULT: Court overrules, replaces “but for” test with the Material Factor Test (aka Substantial Factor test).  If 2 or more causes concur to bring about harm, a tortfeasor is liable if its wrongdoing was a material element in causing the harm.
(5.) Larger point: There are flexible rules in tort law.  When there are problems with “nutty” results, the courts will find ways to get out of “nutty” results

(6.) Summer v. Tice:  2 hunters, acting independently of each other, negligently fired gun towards birds.   P happens to be standing there and one pellet hits him in the eye. Both were negligent, “but for” cause doesn’t work. Who is liable? RESULT: Where 2 or more tortfeasors are negligent, but only one could have caused the harm to an injured 3rd party, the tortfeasors are jointly and severally liable even absent proof as to which one actually caused the harm.


(a.) POLICY: Encourages plaintiffs to bring forth evidence that might help 


determine liability, so that everyone doesn’t have to go down together.



(b.) NOW (CA): Not J/S, but 50/50 apportionment of damages.


(c.) Problems: How far to you take this? What if there are 20 ∆s



(1.) Must 19 innocent people pay for the negligence of 1.

Also: they both caused something: one caused the injury, and one caused the plaintiff not to know who caused the injury (messed it up)



(d.) Some courts don’t “bend the rules” like this. Too bad for P.
(7.) Ibala v. Spangard: Some courts have expanded the use of Summers v. Tice-  
in Tice: all ∆s were negligent

in Ibala: some were not even involved.

(8.) Merck v. Eli Lilly: Pregnant woman took drugs for some reason.  Drugs caused birth defects in child.  Child grows up and wants to sue manufacturer of drug.  But he doesn’t know which company manufactures the drug (many companies manufacture the same thing) RESULT: Summers v. Tice doesn’t apply b/c when you get all the manufacturers (7-8) together, that number is too big.  Also, b/c of different factors, you can’t say each equally could have caused the injury.  Cause of injury depends on Market share.  It is more likely that one caused it more than another (not like Summers v Tice) The company with the higher market share is more likely to have caused the harm and thus be liable.    
(a.) Market Share liability- hold all of them liable based on their Market share

2. PROXIMATE CAUSE REQUIREMENT:  Proximate cause is an inquiry of the scope of risk created by the ∆’s conduct and whether the harm that occurred fell within the scope of risk

(1.) Proximate Cause- Last attempt for ∆ to get out of suit.
(2.) Core Idea: An actor is legally responsible only for those harms that are within the scope of risks foreseeably created by his negligent conduct


(3.) PC is usually raised as an issue by ∆, but P has the burden of proof.

(a.) P must prove that the harm that occurred is within the scope of risk foreseeably created by ∆’s negligent act


(b.) If the harm was outside the scope of risks, the ∆ is NOT liable



(1.) i.e. harm from the negligence was not foreseeable

(4.)  ELEMENTS OF PROXIMATE CAUSE


(a.) Class of Persons
(1.) Plaintiff is in the Class of Persons foreseeably risked by the negligent conduct; and


(b.) Type of Harm
(1.) The type of harm (not the manner of harm) that occurred is a type foreseeably risked by the negligent conduct.



If either of these is not true, there is no liability
(5.) Medcalf v. Washington Heights Condominium Ass’n:  Buzzer in apartment building doesn’t work, while waiting for her friend to come down, she was attacked. Attackee sues Unit Owners Asociation. RESULT: Though all the other elements are satisfied, the harm caused by the ∆’s failure to maintain a working buzzer was outside the foreseeable scope of risk
(6.) Palsgraf v. Long Island Railroad Co.: A passenger waiting for a train was injured on a railroad platform after railway employees dislodged – from the arm of another passenger whom they were negligently helping to jump onto a moving train – a package of fireworks.  The fireworks exploded when it fell on the tracks, and the shock rom the explosion cause the scales to fall on the P. RESULT: D does not owe a duty of care to a P whose injury was the result of an unforeseeable risk.  Cardozo looks at Duty. DISSENT: Andrews looks at proximate cause. D’s owe a duty of care to all.  And this harm (explosion) was foreseeable to cause injury to everyone on the platform
(7.) To whom a Duty is owed

Andrews- to the whole world

Cardozo- to the foreseeable class

(a.) EX: Family of those killed in the building during 9/11 have sued the airlines for wrongful death, acussing them of negligent behavior by not having reinforced doors.

(1.) Andrews Approach (MAJORITY)
DUTY: Airline companies knew there was a risk of hijacking b/c non-reinforced doors. Airlines owe a duty of care to everyone in the world.

BREACH: Did they breach this Duty? If yes…then go to 




ACTUAL HARM AND C-I-F are satisfied
PROXIMATE CAUSE: Use the two elements and factors for type of harm. If reasonable people could differ, then it should go to jury 

 (2.) Cardozo Approach (MINORITY)
DUTY: AA would say they owe no duty to the Plaintiffs b/c they are not foreseeable persons at risk. Maybe people on the ground are foreseeable risk but not people in buildings.  Judge decides…

(8.) Type of Harm v. Manner of Harm
What happens when the manner of the harm (the way the harm came about) is not reasonably foreseeable

(a.) Type of Harm:  What occurs (i.e. burning)
(b.) Manner of Harm: The way the harm happens, occurs, comes about

(1.) It can be bizarre. (The way the burning occurred- explosion)

(2.) Manner is suppose to be irrelevant to this question.

(c.) Hughes v. Lord Advocate: Post Office employees left and open manhole unguarded.  surrounded by kerosene lanterns. Boys tied rope to lantern when in hole. Got out. Threw the lantern into hole and as a result, it caused an explosion and fire.  One boy fell into the hole and injured. Negligent act of ∆- leaving the manhole open with flammable lanterns around it.…people could get burned. TC- JUDG/∆: The type of harm (explosion) was unforeseeable as resulting from their negligent act. RESULT: High Court- There may be liability even if the way it happened could not be anticipated. The way it happens doesn’t matter – it could be bizarre. The type of harm must be foreseeable.  Here, the burning is the type of harm that occurred and the burning caused the harm. That the manner (the way the burning occurred- explosion) was different is irrelevant

(9.) Doughty: Liquid erupted due to negligent behavior and splashes over ∆. RESULT: Judge says splashes is a type of harm.  Doughty allows P to build in a little manner w/o admitting it.

(10.) When the harm is more severe for some unforeseeable reason 
(a.) As long as the harm was foreseeable, the severity doesn’t matter. The ∆ is still just as liable (see Hammerstein)

(b.) Exception: If the negligence wouldn’t have caused injury to a normal person, there is no negligence. (Negligence must be able to cause injury to a normal person, not just the thin skulled person)

(1.) EX: amount of injury- If a normal person would get a little bruise, but the old lady breaks a hip, it is enough to hold to ∆ liable for the broken hip.  
(2.) It’s all a jury question: it depends how you frame the type of harm- broad or narrow.

(11.) When D2 acts intentionally

(a.) Watson v. Kentuck RR : D1- RR negligently spills gas. D2- guy who threw a match. Explosion that injured P. D2 acted wrongfully (maybe intentionally) P goes after D1 also b/c money.  RESULT: Old view-   D1 not liable (Courts only looked for 1 guilty party). New view-  D1 is liable

(b.) Tenny v. Atlantic: SC: LL is liable for rape injuries.  D1 was negligent

(c.) Doe v. Linder Construction: D1 not negligent. Intervening act was not foreseeable- HAYDEN disagrees.

(12.) When D2’s act is negligent (both ∆s are negligent)
(a.) Derdiarian v. Felix Contracting: D1- negligently maintains barriers

D2- dickens- driver who fails to take medication, drives and has a seizure. Injures P by crashing into barrier. P injured. RESULT: NO! D2 was negligent, but it doesn’t insolate D1 from liability

(b.) Superseding Cause (Majority): If the intervening act is foreseeable, it is not superseding and D1 is liable

(c.) Sheehan v. City of New York: D1 driving a bus and stopping traffic lane (negligence per se). D2 sanitation truck . Hits Bus. P (n the bus and injured). Is D1 liable? RESULT: Only sanitation truck is liable and the only prox cause. Hayden doesn’t agree with the case.

(d.) Different determination: whether negligent act of D1 put P in a position of danger vis a vis D2? If yes, D1 is liable
(1.) Ventricelli v. Kinney System Rent a Car: D1- truck had a truck lid that popped up D2- driver slams into car.  Is D2’s act a superseding cause? RESULT:  Ct- NO! D1 didn’t place him in a position of danger. Dissent- this is a jury question.

(e.) Different determination: whether the risks created by D1 had terminated when D2 came along and acted negligently?

(1.) Marshall v. Nugent federal case (diversity) D1 is the driver who negligently forced P off the road (no injury). D1 tried to help P and blocked the road. D2 actually injures the P while trying to warn others.
G. DAMAGES

1. COMPENSATORY DAMAGES:   

(1.) Purpose: To bring the injured party back to where they were before the accident happened, to the extent money can do so.

(2.) Available Compensatory Damages
(a.) Medical Expenses (look at past and future costs)


(1.) Medical bills, future devices, procedures, physical therapy 


(b.) Lost wages for earning capacity 



(1.) Injury may make life, career shorter and earning capacity less

(c.) Pain and Suffering (Attempt to put the ∏ back in the position as if the injury never occurred.)

(1.) Usually based on seriousness of injury that occurred.

(2.) Defendant must determine a number, court will not.



(d.) Special Damages (not open-ended, but for transportation, etc.)



(1.) EX: Having to travel to another state to get special treatment
(3.) Compensatory damages are presumed to flow from the invasion of the interest.  Once the tort is proven, damages may be sought
(4.) Estevez v. United States: 

2. PUNITIVE DAMAGES

(1.) Purpose: An amount awarded to the ∏ to punish the defendant


(2.) Available when ∆’s conduct is particularly egregious, outrageous
(3.) EX: Pinto Case- There is evidence that the ∆ knew there was a severe problem and did nothing to fix it.  ∆ calculated it would be cheaper to pay low level settlement damages from personal injury suits than to fix the defect.


(4.) Punitive damages may become part of a ratio: 4 to 1

(5.) Against public policy to have insurance companies pay punitive damages
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