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IV.
REGULATION OF TOXIC SUBSTANCES

A.
The Toxic Substances Control Act (TSCA)
1. The Regulatory Scheme
a. TSCA requires testing of chemicals that may present an “unreasonable risk of injury to human health or the environment.” Testing must be carried out and financed by the manufacturers and/or processors of the chemical substances.
1. Chemicals associated with the manufacturing, processing, distribution, use or disposal of chemical substances other than drugs and pesticides.

2. Emphasis: on products, rather than waste.
2. Section 4 Test Rules

a. Test Rules:  EPA’s authority to adopt “test rules” requiring industry to test chemicals.  ITC (Interagency Testing Committee) recommends the listing of chemicals whose risks warrant priority consideration.  EPA then must within 12 months (1) initiate rulemaking procedure OR (2) publish in Fed. Reg. reasons why it didn’t make a rule.    
1. A test rule “shall” be promulgated if EPA finds that (the conditions described in Section 2603(a) exists) – Section 6(a) p.608?
2. Final Test Rule: EPA must publish proposed rules w/ these characteristics, soliciting public commentary: 

a. Must identify chemical(s) tested 


b. specific effects for which testing must be done


c. the test standards or protocols


d. the deadlines for test completion and submission of data
b. Negotiating Rules: In NRDC v. EPA, the court rejected EPA’s attempt to negotiate voluntary test rules w/o going through the statutory rulemaking process.

1. Natural Resources Defense Council v. EPA (1984-606): EPA decided that they would allow voluntary testing by the industry (in lieu of TSCA rulemaking proceedings).  P wants testing, not the choice whether to make rules or publish reasons. P argues that findings were already made (Agency went into agreements with Industry, so that is de facto reason that they need to test- Industry would never do this unless they knew they were going to have to anyways) so they have no choice but to test.  Court holds that EPA must follow TSCA procedure. By adopting voluntary testing, EPA has made de facto finding that testing is necessary.
a. Note: Isn’t the result the same whether it is a voluntary contract w/ the industry or rulemaking procedure?

1. NO- It is harder to do voluntary method AND need public commentary (as done in rulemaking procedure)

2. YES- The point of rulemaking is to get the information. They already have the information.  If trustworthy, why go back through process to get the same information again?

3. NO- You can’t accept voluntary testing data b/c there’s no assurance that testing itself was sufficient. Also, need public commentary (see above)
3. Section 6 Regulation  

a. Section 6 Trigger: If there is a finding that “there is a reasonable basis to conclude” that the substance “presents or will present an unreasonable risk of injury to health or environment…” then Section applies and the EPA ____ apply any of a number of (seven specific) restrictions. . . . (see below)
b. “Least Burdensome” Requirements:  The agency is to regulate “to the extent necessary to protect adequately against such risk using the least burdensome requirements.”

1. Note: Section 6 applies to all chemicals, not just new chemicals or new uses
c. Burden and Costs: EPA must consider various regulatory option levels in order to fulfill the “least burdensome” requirement:
1. Corrosion Proof Fittings v. EPA (1991-609): EPA issued final rule to prohibit asbestos completely (huge economic impact). P claims EPA’s rulemaking procedure was flawed (Not “unreasonable risk of injury” and not the “least burdensome requirements”) and did not have requisite basis of “substantial evidence.”  Industry brought options to EPA to consider.  Court held that EPA presented insufficient evidence to justify the complete ban.  EPA must consider various regulatory option levels in order to fulfill the “least burdensome” requirement (EPA considered only two options and chose most burdensome).  The agency also erred in evaluation of the “cost side” of the TSCA equation (need to consider costs).  There are better alternatives- labels, etc.

a. Unreasonable standard still exists: familiar, malleable, balancing


1. NOT “no risk” standard

b. Note: Fifth Circuit is very conservative! Little deference to EPA
c. Note: This is a very difficult statute to use- coupling unreasonable risk with least burdensome method is administratively burdensome  

 



d. Very few chemicals have been regulated by TSCA.

B.
The Resource Conservation and Recovery Act (RCRA)
1.  Overview


a. The Regulatory System: Regulates ongoing production of hazardous waste



1. "Cradle to Grave" Tracking System for Hazardous Wastes




a. Must regulate from the moment it’s produced to when it is 

disposed
2.  Methodology: Manifest system for “tracking” wastes and a permit system for disposal facilities.

a. Creating a list that is given to each party along the way


b. Regulated Entities

1. Generators of hazardous waste (required to determine if waste they produce is hazardous)
2. Transporters of hazardous waste (required to carry completed manifests)
3. Treatment, Storage and Disposal (TSD) Facilities

a. Highest regulation (disposers) 
2.  Jurisdiction: Hazardous Waste


a. “Waste”  
1.“Hazardous wastes”: defined as a subset of “solid wastes.”  
a.“Solid waste”: 42 U.S.C. Section 6903(27) (633):  "any garbage, refuse, sludge from a waste treatment plant, water supply treatment plant, or air pollution control facility and other discarded material, including solid, liquid, semisolid, or contained gaseous material, resulting from industrial, commercial, mining, and agricultural operations, and from community activities but does not include…”


2. When materials become “waste”

a) Recycled materials or those held for future recycling.

1) Prior EPA Regulations: Solid waste is abandoned by being disposed of, burned, or incinerated; or stored, treated, or accumulated before or in lieu of those activities.

2) Sometimes, company reuses materials; or collects it w/ plans to recycle it later.  Is this held material hazardous waste?
a. Note: If hazardous waste, then materials trigger regulatory program (unless it is directly reused as an ingredient…or returned as raw material)
3) American Mining Congress v. EPA (1987-633):  P challenges EPA’s regulations amending the definition of “solid waste” (see above). P argues nothing has been discarded b/c it’s still in the plant. EPA argues that reusing means taking material and directly plugging it back, otherwise discarded.  Court rejected EPA’s regulation defining “solid waste” to include certain types of materials destined for reuse in an industry’s ongoing production processes.  Court reasoned that such materials were not “discarded” within the meaning of the statutory definition (discarded means disposed of, abandoned).


a. Dissent: Looks at “disposal,” not “discarded”



1. Congressional intent



b. What about Chevron and ambiguous statutes?

b) Subsequently, three other cases interpreted the scope of the holding in American Mining.
1) Note 2: Amer. Mining II- Industry wants wide definition of discarded. If you think you might use it later, it is not discarded. Court: Limiting of AMC I

2) Note 3: Amer. Petrol. Institute- EPA wanted narrower interpretation (administration had changed, new policy) different approach (1990). AMC not dispositive.
3) Note 4: Assoc. of Battery Recyclers- EPA: If storing it, it is not for immediate reuse (point to AMC II) Ct: Immediate doesn’t refer to temporal, it refers to direct. SO, back up in the air.

b.  “Hazardous” Waste
1. Waste is “hazardous” either if it is (1) “listed” by EPA OR (2) has hazardous “characteristics.”  
2. In determining characteristics, EPA applies (1) the derived-from rule, (2) the mixture rule, and (3) the waste-code carry-through principle.


a. Four characteristics are: ignitibility, corrosivity, reactivity, toxicity
b. Note: Once deemed hazardous waste, it can NOT be disposed of on land unless it is treated
c. Mixture Rule: If you have a hazardous waste and mix it with something else, it is still hazardous waste
d. Derived-from Rule: If a product derives from hazardous waste, it will be deemed hazardous.

e. Waste-Code Carry-through Principle: If there are different hazardous wastes through which leachate travels, the leachate is per se each of those hazardous wastes (increases the number of hazardous wastes)
f. Retroactivity: If material disposed of was not hazardous at time of disposal, but later determined to be hazardous, then eh original waste is now determined as hazardous 
1. Agency doesn’t make you treat the hazardous waste or pay penalties b/c it is already disposed of, BUT you must treat the leachate!
g. Contaminated Media/materials: If hazardous material mixes with soil and/or ground water, such media is hazardous and must be cleaned up (mixture format in another form).
3. Listed Wastes (also “derived-from” and “mixture” rule):  
a. Chemical Waste Mgt v. EPA (1989-641):  At issue, treatment standards applicable to leachate produced from hazardous waste.  P challenges the new rules (retroactivity, contaminated media).  Court held that the agency could presume that contaminated materials (soils and groundwater) were hazardous waste. Hazardous waste does not lose its hazardous character b/c it changes form (court nervous about upsetting current regulatory framework-unlike Starr). Court also held that waste that was previously disposed of could now be subject to hazardous waste regulations (not retroactive, but actively managing-prospective, not retroactive: even though EPA makes Industry actively manage waste).  

4. Characteristics Waste: 

a. Edison Electric Institute v. EPA (1993-645): At issue, treatment standards applicable to leachate produced from hazardous waste.  P challenge EPA’s final rule revising the TOXICITY CHARACTERISTIC. P challenges the protocol (we don’t’ put our stuff in landfills).  Court generally approved of EPA’s use of a mismanagement protocol (the “Toxicity Characteristic Leaching Procedure”) to determine whether wastes met the characteristic requirement (alternative too complicated-efficiency).  BUT there is a limit to the model: there must be a rational relationship b/t the waste(s) at issue and the mismanagement scenario.  Agency had not demonstrated that the assumptions in the procedure were valid for mineral wastes, where there was no evidence that this type of waste was disposed of under conditions similar to that of the procedure.
1. Test: Extraction Procedure Test- Protocol based on “Mismanagement Scenario”: Make assumption that waste will be mismanaged in municipal solid waste dump over acquifer
2. Test Procedure: Get a sample, put it in acidic leaching medium for 24 hours and see if it if it fits toxicity characteristics.  If it does, it is a hazardous waste (like a model of what happens in landfill). The test sample is divided by 100 b/c in reality it will be diluted into ground water. Use drinking water standards to tell if it’s toxic
3. Why not actually test at landfill? Much more complicated to actually measure the stuff.

4. Note: When protocol is developed, Industry should bitch immediately.  Talk to technical people to change their minds.
3.  The Land Disposal Ban

a. The Staged Prohibition:  Staged prohibition on the land disposal of all untreated hazardous wastes, unless EPA determined that the prohibition was not required.




1. MUST be treated before land storage.



2. AKA §3004(j)

b. Treatment to Avoid the Ban:  A company can avoid the ban by treating wastes.  For most wastes, treatment to “characteristic” levels is sufficient:
1. Edison Electric Institute v. EPA (1993-652): P challenges EPA’s interpretation of §3004(j) of RCRA (can’t store untreated waste).  P has a mixture of radioactive/hazardous waste w/ no technology to treat it, so they stored it on site.  P is stuck (can’t treat, can’t dispose).  Court upheld EPA’s rule on mixed wastes, which (1) presumed that the wastes were being properly accumulated on the generator’s site for one year but (2) put the burden on the generator if the wastes were held for more than one year. Court found that the statute in question, which allowed storage only to accumulate “such quantities of hazardous waste as are necessary to facilitate proper recovery, treatment or disposal,” meant that the wastes could NOT be held simply because no treatment capacity existed.





a. NOTE: EPA rules within decision above. Tech-forcing statute




b. Industry in lose-lose situation: must weigh civil penalties v. suit.
1. If I sue: 

( WIN- can store it, but may piss off EPA, irreparable damage? Depends on priority

( LOSE- Status quo. BUT, liable to a citizen’s suit (suit will raise visibility of issue) 






( SETTLE- Difficult, Agency bound by statute

 .

C.
California’s Proposition 65:

1. Two Approaches to Managing Toxic Waste:



a. Warning Requirements




1. Companies hate these! 



b. Discharge Prohibitions

2.  The Disclosure Provisions
a.  The Warning Requirement: “No persons in the course of doing business shall knowingly and intentionally expose any individual to a chemical known to the state to cause reproductive toxicity without first giving a clear and reasonable warning to such individual.”
b.  Exemptions: Exempted are exposures for which the person responsible “can show that the exposure poses no significant risk” under defined circumstances.  Proposition 65 thus shifts the burden from the government to industry to show that exposures pose no significant risk.

c. Regulations Defining “Exposure”:  
1. Nicolle-Wagner v. Deukmejian (1991-Handout): P brings suit challenging the validity of a regulation (by Health and Welfare Agency) exempting certain naturally occurring carcinogens and reproductive toxins from Prop 65.  “Exposure” not defined by statute, so regulation defines it. ∆ argues “knowingly and intentionally expose” means physically putting something in the food. Putting implies human activity, so naturally occurring carcinogens not included. P argues that when you sell a food with a naturally occurring carcinogen, you are knowingly and intentionally exposing a person (plain meaning argument). Court says this is NOT a plain meaning case. Court looks to electorate’s intent. The purpose of the Act is to reg. toxic substances which are deliberately added or put into the environment by human activity. Court upheld regulation defining “exposure” to exclude carcinogens present in food “solely as a result of absorption or accumulation of the chemical which is naturally present.”  Court found that the proposition regulates chemicals which are “put” into the environment by human activity, and naturally present carcinogens do not fit into that category.
a. What about sub§4 of the regulation? Deals with reducing natural chemical contaminants to the lowest level currently feasible. But, if the statute exempts those who farm food with naturally occurring carcinogens, then what happens to sub§4.


b. One Result: Case shows that drafting of initiatives is problematic!


c. Court also holds: 



1. Producer didn’t make a showing of “no significant risk” 

2. If held for P, it would require warnings on most foods, leading to unnecessary warnings and less availability of products

3.  The Discharge Provisions
a. The Discharge Requirement: “[N]o person in the course of doing business shall knowingly discharge or release a chemical known to the state to cause cancer or reproductive toxicity into water or onto or into land where such chemical passes or probably will pass into any source of drinking water…”

b. “Source of Drinking Water”:  
1. People ex rel. Lungren v. Superior Court (1997-Handout): AG claims that ∆ violated the statute by putting lead into faucets.  Then lead then leached into the drinking water, which is illegal (note: warning requirement is relevant also).  Issue is whether faucet is a “source of drinking water.” ∆ claims it is NOT a source- source is were the water originally came from (away from faucet; e.g. lake) At the faucet, it is just drinking water and there is nothing illegal about passing chemicals in just plain drinking water. Court looks for definition of “sodw.” (two possibilities; can’t overlap and second refers to lakes and reservoirs so first can not) Court looks for electorate’s definition (in dictionary-uses “point of procurement”). Court found that “faucet water” (water before it comes out of the tap) was a “source of drinking water” within the discharge requirement.  Thus, the leaching of lead from faucets into faucet water could violate Proposition 65.




a. Note: Statutory arguments first, then policy (legislative purpose)

c. “Discharge” or “Release”- passive migration:  
1. Consumer Advocacy Group v. Exxon Mobil (2003-Handout): ∆ owned gas stations and sold them.  Chemicals from gasoline were present from in the soil and ground beneath the former stations. P sues under Prop 65 claiming that presence of these chemicals constitutes a “discharge or release” of prohibited chemicals into sources of drinking water through “passive migration.”  Issue is whether passive migration constitutes a discharge or release.  No statutory definition of discharge or release, so Court looks in dictionary (electorate’s definition-“ the movement of chemicals from a confined place into water or land.”).  Court looks at ballot arguments- “dumping” and “putting” are active.  Court says PM doesn’t fit this b/c you need something active; need someone is doing the releasing.  Court held that “passive migration” of contaminants in the soil was not a “discharge” or “release” under Proposition 65.





a. BUT: there is a small part of release that can occur naturally 






1. Court rationalizes that you take the majority definition





b. Also, what about the Lungren case: definition of “release”





c. Nor, does court allow other statutory definitions- hmm….





d. Case could come out differently with different approach.


e. Why such a ruling for ∆?



1. Huge liability to ∆ (Should this be the court’s concern?)



2. Overinclusiveness of warnings, like Nicolle-Wagner




f. How to get around ∆’s approach?





1. look at cost to people and health as opposed to cost to ∆s
2. show court that it is unlikely that court will impose those fines (injunctive remedy is more important than the damages)

3. get AG on your side.

4. show the fine is very small compared to what they make

a. Risky: punishing them for who they are not what they did( not relevant: 

5. figure out a way to not put warnings on anything…make it more general.

1

