PROPERTY OUTLINE
I. ACQUISITION OF PROPERTY 

A.  ACQUISTION BY DISCOVERY

1. PRIOR IN TIME: whoever first captures resources is entitled to the resources.  Applied widely to many types of resources
2. DISCOVERY: The first person to discover land has rights. 

EX: Europeans discovered America and the American government took that claim from the European countries.  
(1.) Johnson v. M’Intosh:  Native Americans were not in prior possession because they were hunters who moved their villages and, unlike Europeans, were not settlers and didnt build permanent homes, stake out farm, and take possession of tracts of land.
3. CONQUEST: Taking possession through force. Way to claim land without discovery. Use history as precedent (Exception to “first” rule)
(1.) Johnson v M’Intosh: Europeans conquered the land from the Indians, then subsequently the Americans did the same, giving them full rights to the lands, however immoral that may be
4. RESULT-ORIENTED DECISION: Judge didn’t want to undermine US legitimacy
5. CHAIN OF TITLE: In order to have good title, all previous owners must have had good title. First discovery starts “chain of title”

B. ACQUISITION BY CAPTURE

1.  GENERAL RULE with wild animals (or analogous to): 
(1.) One acquires property rights if you kill it, mortally wound it or trap it and bring it under certain control. Principle of first-in-time respected. (Pierson v. Post) – Creates certainty. Pursuit or land ownership NOT enough.
(2.) Dissent: Property interest if one has a reasonable prospect of killing and capturing it (p.23) 
2. CUSTOM/TRADITION
(1.) Exception to General Rule in some hunting trades 
( Ghen v. Rich: whaling- custom to award whale to killer, not finder
(2.) BUT, customs change- Moby Dick- Have to be attached (fasted) to whale  
(3.) Advantages: status quo, economically efficient, creates certainty of rule
(4.) Disadvantages: possibly prejudicial, possibly outdated, possibly inefficient or inequitable for society, (i.e. factories and pollution)
(5.) Custom Rule: If there is a negative external effect on society, the custom 

is no good and should not be followed.
3. NATURAL RESOURCES: Oil and Gas (apply general rule: first in time)

(1.) They are “Fugitive resource” like wild animals

(2.) Whoever “sucks it up” first gets it.
(3.) Capture must be non-negligent (well bottomed under your land)
(4.) Most states have developed statutes to regulate extraction
4. WATER RIGHTS
(1.) Rule of capture in eastern states for ground water on one’s land
(2.) Reasonable Use Doctrine: Where water is scarce- can only pump for reasonable uses on own land
Transport only if neighbor not harmed.
(3.) Surface water- rule of capture applies as long as others not harmed
(4.) Adjacent to water: riparian rights, can not be transferred.
5. EXTERNALITIES 
(1.) An externality is the effect that the first person is not forced to take into account.  They encourage inefficient use of resources 
(2.) EX: effect that some situation has on others that the others can’t control without a legal rule – usually imposes an economic cost.

(3.) NOT an externality: X’s activity benefit X $100 and costs A $50. A offers 
X $50 to change his activity, and X refuses.  The harmful or costly effect on A will continue. Because X has taken account of situation and decided to forgo the payment offered by A.

(4.) Hypo: Water-taxis driving to fast. economic efficiency vs. public safety. By-stander: Jet skiers in water. They are an externality. Possibly injured by economic efficiency of taxi.
6. REASONS FOR PROPERTY RIGHTS

(1.) Prevent social disorder, chaos. No “might make right” allowed


(2.) Efficiency: increases wealth, leads to creation and innovation

(3.) Fairness/freedom: So others can’t take what you labor to get/make



(a.) John Locke: labor leads to freedom. ex: sweeping horse poo


(4.) Bundle of Rights- If you own something, you own all property rights in it (interests, privileges, power) BUT, it can be divided (time, space, location)



(a.) Property Rights: Use/improvement, exclusion of others, alienability  

(6.) EXCEPTIONS to Property Rights: statutes, case law, custom
C. ACQUISITION BY FIND
1. GENERAL RULE


(1.) Possessor prevails against all but the True Owner.  Prior possessor prevails 


against a subsequent possessor (Armory v. Delamirie)
(2.) POLICY: 
(a.) prevent unreasonable investment to protect chattel,
(b.) helps get property back to TO, 
(c.) gets property back into SoC, 
(d.) less proof needed, 
(e.) enables bailments (valet parking, lending stuff, fixing muffler)


(3.) Informal bailments – give your stuff to someone else temporarily – would be 


hard to get it back without prior possessor rule
2. TIME PERIOD LIMITATION for True Owner to Return and Claim


(1.) Statute of Limitations, Statute of Finders- Must advertise. Time limit set  
3. FINDER V. OWNER OF PROPERTY


(1.) Attached to or under land: belongs to owner of locus (OL)




(a.) Staffordshire v. Sharman (pool and ring in mud)




(b.)  Elwes v. Brigg Gas Co (old boat under surface; boat like mineral) 


(2.) Finder as employee- implied contractual duty to OL (to return to TO)




(a.)  see Jackson (cleaning ladies at hotel- honesty)




(b.) exception- In USA, finder has some rights





(c.) see Kalyvakis (steward in ship’s public restroom)


(3.) Objects (aware/unaware) found in private home belong to owner of house

(a.)  Exception: Owner not in possession- Finder has rights: Hannah v. Peel: Peel was the owner of a house, but never moved in.  The military requisitioned it and one of the soldiers found a brooch hidden above a window ledge.  RESULT: The soldier wins because Peel never moved into the house, and thus never took possession of it or the objects in it.  The involuntary requisition was not considered by the court.   
4. OBJECTS FOUND IN A PUBLIC PLACE: Courts have generally resolved the issue by resorting to the Lost/Mislaid distinction
5. LOST PROPERTY (F)


(1.) Definition- owner accidentally and unintentionally lost. (ring slips off)


(2.) RULE: Lost property goes to the finder, not owner of locus



(3.) EX: Bridges v. Hawkesworth (package on shop floor)
6. MISLAID PROPERTY (OL)


(1.) Definition- intentionally placed but forgotten and left. (leave on table)


(2.) Rule- goes to the owner of the locus 


(3.) EX: McAvoy v. Medina (on table in shop) 
(4.) Policy: Easier to facilitate return to TO (more likely to remember where mislaid than lost something)
7. ABANDONED PROPERTY (F)



(1.) Definition- Someone leaves thing somewhere with no plans to return.



(2.)  Rule- goes to finder

8. TREASURE TROVE (F-USA), (State-ENG)


(1.)  Definition: ENG- $,AU, good metal buried w/ intent to hide and return  


(2.) Rule: In England, it goes to the state; In US, it goes to finder

9. PROBLEMS: Rules are clear, but still issues. Which do you apply? 
10. POLICY CONSIDERATIONS



(1.) Expectations- Who do you expect should get it based on facts?




(a.) EX: finding something in a house v. finding something in a park


(2.) Returning item to True Owner: finding the best way: goes both ways


(3.) Preventing Trespass and keeping Public Order- give to OL 




(4.) Rewarding honesty/luck- give to F.

II. ACQUISITION BY ADVERSE POSSESSION
A. ADVERSE POSSESSION An unconventional means of acquiring title to land which occurs when a person occupies and possesses another's land under claim of right or color of title for a period of time set by the applicable statutes.  It is a combination of statutes and common law and can be related to both personal and real property. A new title is created, though no new record is created, and the original owner is barred from bringing action in ejectment.  AP must file quiet title action against owner for a written record of title.
1. UNCONVENTIONAL: as opposed to conventional methods of land transfer: 
EX: purchasing, gift, deed, inheritance.  
 PURPOSES OF ADVERSE POSSESSION
(1.) Restrict or cut off old claims (sleeping theory):  If TO not diligent, cut him off. The purpose is to punish owners who sleep on rights 
(2.) Protect the interest of one who has occupied the land and treated it as his own (earning theory): Adverse possessor has earned the right to the land by making efficient and effective use of it.

(3.) Give certainty to land titles: Adverse possession provides a bureaucratic function to know who owns the land; this is not punishing or rewarding but clearing up title issues
2. CLAIM OF RIGHT (COR): The intent component of adverse possession. 3 Views:
(1.) Objective theory- the state of mind is irrelevant.  The only need is that the adverse possessor is claiming the land.  There need be no reason for claiming it, besides that he wanted it.  This fits with the “sleeping theory” for cutting stale claims. (MAJORITY VIEW- CA view)

(2.) Good Faith/Mistaken AP: The adverse possessor under good faith thinks the land is his, though he is mistaken. Fits earning theory (MINORITY VIEW)
(3.) Aggressive Trespass Standard: The adverse possessor knows the land is not his, but claims it and intends to take it anyways. (MINORITY VIEW)

(a.) This leaves a lot of adverse possessors out. 

(b.) Maine Doctrine
3. COLOR OF TITLE (COT):  COT occurs when someone has a written instrument (deed), and relies on it, making him think he owns the property he is possessing.  Most likely there is a defect in the title. 
EX: Predecessor may have fraudulently sold him the title/land.  
(1.) In COT, the 3rd Element of Adverse Possession is substituted; however the other elements must still be affirmed before adverse possession occurs.

(2.)  Constructive possession can be invoked with COT: 
EX: A occupies a small area of a larger parcel of land under COT.  As long as the other elements of AP have been satisfied, A gets the title to the entire parcel.  The court pretends it’s like possession.  
(3.) Purposes of Color of Title: It gives certainty to land titles. COT makes it easier to get title to land when there is a chain of title but no paper land titles (long ago). 
(4.) EXCEPTION: X owns two split parcels.  A gets COT to both parcels, but only possesses part of Lot 1.  RESULT: Assuming other elements satisfied, A can only get title by AP to Lot 1.  There is no entry and exclusive possession to Lot 2.
B. ELEMENTS OF ADVERSE POSSESSION
ELEMENTS OF ADVERSE POSSESSION

(1.) Actual entry giving exclusive possession  
(2.) Open and notorious 

(3.) Adverse and under a claim of right

(4.) Continuous for the statutory period

(5.) Payment of taxes (esp. Western States)

“ACE EXPO ON A COST” (Actual Entry, Exclusive Possession, Open & Notorious, Adverse, Continuous, Statutory, Taxes)
1. Is there actual entry giving one exclusive possession? 
(1.) Actual entry: The AP has to go and be on the land.  He cannot camp across the street.  The statutory period begins once the AP possesses the land.  Actual entry puts the TO on notice.

(2.) Exclusive possession: The AP must NOT be sharing the land with the TO.  There must be no consent from the TO. EP also delineates the land being claimed by adverse possession.  You can only adverse possess what you occupy.

2. Is the possession open and notorious? 


(1.) The AP must be obvious to the TO so he knows that he has a cause of action.  
(2.) Related to sleeping theory. We don’t want to cut off the rights of the TO if he doesn’t know about the AP, we want to cut off their rights if they know, but do nothing about it.

(3.) Manillo v. Gorski (1969): The P’s steps encroached 15 inches onto the D’s property.  P sued for title by adverse possession. RESULT: The encroachment was NOT open and notorious b/c the TO would not be able to notice it with his naked eye.  He would need a surveyor to make sure and that creates too much of a burden on the TO. The TO has to have actual knowledge of the AP to start the SOL.   [Note: Ct denied use of Maine Doctrine (AP must be hostile, intentional), and allowed the P. to win on 3rd element-no overall effect though] 
(4.) The actual knowledge test only applies to minor encroachments (diminmus). What is diminimus depends on the jury- it is fact driven.

(5.) NOTE: If the TO does not have the mineral rights to the land adversely possessed, the adverse possessor can not get title to those subsurface minerals.

3. Is the property possessed adversely and under a claim of right (or COT)? 

(1.) This is the “hostility” requirement.  Also the “mental intent” requirement. 

"Hostile" means "adverse to the interest of the true owner", and not "animosity"



(2.) See above for definition of COR. 
(3.) The purpose is to avoid the TO being lulled into thinking that the adverse possessor won’t make a claim on the land.

(4.) Van Valkenburgh v. Lutz (1952): Lutz and family occupied an adjacent parcel for 30 yrs using it for brother’s house, chicken coop and farming.  VV sued to eject Lutz from his property and Lutz countersued claiming title by AP. RESULT: VV wins.  Lutz didn’t exclusively occupy the entire parcel, didn’t improve land, and didn’t hostilely possess land (minority view of mistakeness). DISSENT: It should be AP b/c TO usually doesn’t occupy the entire parcel, improvement irrelevant, and state of mind irrelevant (majority view).  Other elements of AP satisfied.  ACE ON A COS(no T needed).  Used NY Statute.
4. Is the property possessed continuously for the entire statutory period? 


(1.) The statutory period is set by state law.
(2.) The adverse possessor cannot leave and come back on the land.  He must possess it continuously w/o gaps of “non-occupation” for the entire statutory period (ex: 10 years).  If he leaves, the TO may think adverse possessor has abandoned occupation so he doesn’t sue for ejectment.  

(a.) HOWEVER: Not 24/7.  He must be there as much as the TO would be

(3.) POLICY: This furthers the earning theory.  You must stay and work the land to claim it.
(4.) Howard v. Kunto (1970): Everyone in a row of houses is off by one.  A deal between Howard and Moyer leads Howard to think he can get two lots: Moyer’s Lot which he was adversely possessing and the lot Kunto has been occupying for less than a year (Moyer transferred that deed to Howard). RESULT: Kunto wins! The occupation is continuous even though the Kunto’s only occupied it during the summer (see 2a).  It’s a summer house and the AP need only occupy it the way a TO would occupy it (questionable logic- allows the court flexibility).  The Kuntos also satisfied the statutory period because there is privity and you can tack on the predecessor’s possession.  
(5.) Privity and tacking
(a.) English Rule: As long as there is continuity of possession (no gaps) you can tack.  Promotes the “sleeping theory.”

(b.) American Rule: You can only tack if privity exists.  Privity is a relationship between previous owners or adverse possessors.  There needs to be a deed and it needs to be voluntarily conveyed.

(c.) Trespassers may not tack the prior possession by other trespassers. 
(1.) EX: Subsequent trespasser ousts prior trespasser: subsequent trespasser cannot tack prior trespasser’s time of possession on to his own time of occupation for the purposes of AP.

            
(d.) NOTE: When an APer is ousted by another APer, and later the first 

APer ousts the subsequent APer: 

                  
(1.) Majority rule: SOL is tolled (stopped) while A is out of actual


possession, since he did not abandon the property.  He can tack but 



must add on the tolled period to gain title by AP.
                  
(2.)    Minority rule: SOL begins ticking and does not stop

5. Did the adverse possessor pay taxes on the land while possessing, if necessary?  
(1.) History of RR Owners: They were able to lobby Congress to protect their land.  The effect is that it is more difficult to adverse possess


(2.) Makes it almost impossible for an adverse possessor to win an encroachment 



case.  How could you pay taxes on a small strip?

(a.) Fill out an affidavit with the parcel number.  The government will send you a tax bill as well as one sent to the TO.  The government doesn’t tell the TO. 
(b.) You must pay taxes on the whole parcel though


(3.) This saves property owners in the Western states.
(4.) EXCEPTION: X occupies a parcel, but there is a mistake on the deed. X is paying taxes on a different parcel. Y actually owns the land X is on.  RESULT: 


The tax requirement can be obliterated if court wants X to win.
6. Adverse Possession and Disabilities: In every state, the Statute of Limitations is extended if specified disabilities are present. This is a protection for the owner.
 (1.) EX: An action to recover title to or possession of real property, shall be brought  within 21 years after the cause thereof accrued, but if a person entitled to bring such action, at the time the cause thereof accrues, is within the age of minority, of unsound mind, or imprisoned, such person (or anyone claiming from, by, or under such person), after the expiration of 21 years from the time the cause of action accrues, may bring such action within 10 years after such disability is removed.
(2.) Limitations to Disabilities:


(a.) Only the disabilities specified in the statute can be considered 


(b.) A disability is immaterial unless it existed at the time when the cause 



of action accrued.

(3.) When a disability is present when cause of action accrues, the SOL is extended (ex: 10 years) after the disability is removed. 
(4.) NOTE: When deciding whether to use the SOL or the Disabilities Provision, use the one whose period is longer
(5.) If “disabled” person dies before the disability is actually removed, the subsequent owner can use the stated disability period from the death (ex: 10 years) to bring suit. 
(6.) NOTE: If the subsequent owner has a disability at the time of conveyance, there is no extension for him. 


(7.) If the extension for the subsequent owner is less than the SOL, then use the 



SOL.
(8.) EXCEPTION: If TO is jailed or has mental disability (but no one has heard from him) the SOL may NOT have run out (even after 30 years) because TO may come back
III. POSSESSORY ESTATES: Originated in feudal times but still underlies our present property law.  It is unique to Anglo-American law.
TYPES OF POSSESSORY ESTATES: There are 4 possessory estates in land:        
3 Freehold estates:
1. FEE SIMPLE, 
2. FEE TAIL, 
3. THE LIFE ESTATE, and 
4. THE LEASEHOLD (see III). 
They are all defined by duration and any present possessory interest must be one of the four.
1. ESTATE: An interest in land that is or may become possessory.  The interest is measured by some period of time.  There are only 4 Estates. No new estates can be created. Johnson v. Whiton (1893): Whiton hated daughter-in-law. He tried to create a new estate for “to Sarah (granddaughter) and the heirs on her father’s side” RESULT: NO. New estates cannot be created. This is a fee simple
2. DEFINITIONS:

(1.) Heirs: people who take your property when you die intestate. You never 
know who the heirs are until someone dies. Only for fee simple.

(2.) Issue: Blood descendants of someone (not just children, but parents, etc.)

(3.) Devisee: The person who takes real property pursuant to a will
(4.) Legatee: The person who takes personal property pursuant to a will. If you 

don’t have a will, the person who takes pers. property is the next of kin, not an heir

(5.) Escheat: The person who dies w/o a will and has no living heirs, the property 

goes (escheats) to the state

(6.) Per stirpes distribution: 
3. FEE SIMPLE: An estate that has the potential of enduring forever.  The language used is “to A and his heirs”.  This estate resembles absolute ownership.

(1.) The most common estate in land: Fee Simple Absolute 

(2.) Completely alienable


(3.) Most common type of defeasible estate (see below)

(4.) Actual language generally not necessary “to A” will work


(5.) “to A”= words of purchase, “and her heirs” = words of limitation


(6.) No interest is given to the heirs of A.
3. FEE TAIL: An estate that has the potential of enduring forever, but will necessarily cease if and when the fee tail tenant has no lineal descendants to succeed him in possession.  The language used is “to A and the heirs of his body”

(1.) History: England, where land equaled wealth and power, the fee tail was 

one way to keep that power and wealth in the family for future generations 

without possibility of divestment
(2.) Can NOT be devised by will or inherited by collateral kin.
(3.) “Dead-hand control”- The originator will control where the title goes.



(4.) Used only in approximately 5 states, not CA.  This estate does NOT direct 
land to its highest and most productive use.  Descendants have no motivation to 
improve the land, creditors can’t use land for claims or enter into deals with 
people who have fee tails, and it is a socially inequitable program. 
(5.) When A’s bloodline runs out, the deed reverts back to O, and is passed to the 

heirs he had when he died.

(6.) Disentailing: Removing a fee tail to a fee simple

(a.) Disentailing by deed: Conveyance from fee tail tenant  to another


(b.) Strawman transaction: Conveyance to another and back to A.
4. THE LIFE ESTATE: An estate that will end necessarily at the death of a person.  The language used is “to A for life” 

(1.) For life of Grantee: The usual life estate is measured by the grantee’s life
(2.) Pur autre vie: The estate is measured by the life of someone other than the owner of the life estate.

EX: “to B for the life of A” or “A, a life tenant, conveys her life estate to B”
(2.) Can sell your life estate, but it will revert back to O when A dies.

(4.) Most often granted in trust rather than direct
5. WILLS
(1.) Wills must be in writing, and witnessed by two witnesses.

(a.) If it’s typed, it must be witnessed.

(2.) Holographic will

(a.) Must be all in testator’s handwriting, signed and dated.

(3.) If no will, property goes by intestate succession.


6. RULES OF CONSTRUCTION: Use for trying to interpret testator’s intent
(1.) Unless stated otherwise, the state will presume fee simple (MAJORITY VIEW)
(2.) Different Language Rule

(a.) If someone uses certain words to describe something, but then uses different words in a different place, we presume they meant something different between the two. (DISSENT) Rebuttal: Descriptive words only
(3.) Presumption against partial intestacy

(a.) Courts say that if you specifically disposed of part of your property in the 
will, you must have meant all of it - it’s highly unlikely that you didn’t mean 
to dispose of all your property and just leave some asset out there to pass by 
intestate succession. Interpret as a fee simple (MAJORITY VIEW)
(4.) White v. Brown (1977): Jessie Lide owned a house.  She was a widow with 
no children.  She lived there with P. Lide then died.  Had a layman’s will. Partial 
intestacy. Will passed house to Mrs. White (P) “to live in and not to be sold” P 
filed construction of will, alleging she obtained a fee simple title to the house. D. 
contends conveyance was for a life estate to P., remainder to D (the “heirs”). 
RESULT: JUDG/P: fee simple. The law now generally assumes the testator or 

conveyor to pass his entire estate, interpreting this act as a conveyance of a fee 
simple, unless otherwise stated that a remainder is to be created.  Also, “not to be 
sold is a restraint on alientaiton (see below). Strike those words, only a fee simple 
7. RESTRAINTS ON ALIENATION (R/A)
(1.) RoA are words that prevent an owner from selling his property.

(2) RoA are highly discouraged by the courts.

(3.) Courts will strike restraints on alienation – uneconomical (unmarketable land) and less efficient than maintaining alienation.  Less certainty, discourages improvements, can’t get loans, and it creates stagnant social classes


(a.) Majority- ignore the bad clause



(b.) Minority- the whole transaction is void

(4.) Restraints on Co-Tenants not to transfer or partition: OK!! 
(5.) Restraints on Use: OK! Mountain Brow Lodge v. Toscano (1968): P (Lodge) acquired property from a gift deed by the Toscanos. Conveyance: “Property restricted to use by Lodge only, and if they don’t use it, OR if they sell it, then it reverts to the grantors” P- restrictive language and absolute restraint on alienation, thus void. They want FSA. RESULT: Ct. only strike sales restriction. Land use restriction remains.  P. still mad- No one can buy it unless for the lodge

(7.) In CA, land use restrictions are allowed though tantamount to sale restriction 



(a.) If not allowed, it discourages gift giving (charities, land for parks, etc)


(8.) Restraints on based on race: NO! It’s void if one can only transfer to a person of specific racial, religious, or ethnic group. Not enforceable.
(9.) Restraint on marriage: NO! It is not good to discourage marriage, but can say “To A as long as she doesn’t get married.”
8. WASTE:  Designed to avoid uses of property that fail to maximize the property’s value.  Reconcile the competing interests of life tenants and remaindermen.
(1.) Affirmative (voluntary) waste:  When the life tenant actively causes permanent injury to land (ex: destroying buildings, removing natural  resources

(2.) Permissive (involuntary) waste: When the land is allowed to fall into 

disrepair, or the tenant fails to take reasonable measures to protect the land from the elements (ex: failing to pay taxes, repair buildings leading to decay)
(3.) Insurance: LT has no obligation to keep the property insured. Trustee required
9. THE LEASEHOLD: 3 types- term of years, periodic tenancy, and tenancy-at-will

(1.) Leasehold estates are non-freehold possessory estates. They were regarded, 

and still are regarded, as personal and not real property.

10. FREEHOLDER HAS SEISIN, WHERE LEASEHOLDER HAS POSSESSION

(1.)  Seisen is present interest.  
11. DEFEASIBLE ESTATES (ALMOST ALWAYS WITH FEE SIMPLE): A fee simple can be created so that it is defeasible on the happening of some event and the owner of that fee simple loses it.
(1.) FEE SIMPLE DETERMINABLE: A fee simple estate so limited that it will automatically end and revert to the grantor when some specified event happens.  However, it may endure forever provided the event never happens
(a.) Magic words include “so long as…”, “until…”, “while…”
(b.) NOT words like “for the purpose of…”, “to be used for…”


(b.) The Grantor has the possibility of reverter (reversionary interest)
(2.) FEE SIMPLE SUBJECT TO A CONDITION SUBSEQUENT: A fee simple that does NOT automatically terminate but it may be cut short (divested) at the grantor’s election when a stated condition happens.  Grantor must re-enter land to get it back.
(a.) Magic words: “but if (upon condition)...grantor retains right of reentry” LANGAGE NEEDED!  


(b.) The Grantor has retains a right of re-entry

(c.) FSSCS: preferred by courts b/c forfeiture is optional, not automatic
(3.) FEE SIMPLE SUBJECT TO AN EXECUTORY LIMITATION: A fee simple that, on the happening of a stated event, is automatically divested in favor of a third person (NOT the grantor)


(a.) ex: O conveys “To A, but if…, then to B”.  B is a third party


(b.) Third party (B) has an executory interest
(4.) In CA, everything is fee simple subject to condition subsequent – did away
 with fee simple determinable.

(a.) Requires action – must re-enter the land, so makes titles more certain 
that automatic transfers.  Most jurisdictions still have both.
(5.) Mahrenholz v. County Board of School Trustees (1981): Conveyance is “this land to be used for school purposes only; otherwise to revert to Grantors herein” They then conveyed other land and reversionary interest in school land. School broke condition. RESULT: It’s a fee simple determinable. Use of word “only” used as a limitation not a condition.  It immediately followed the grant “for school purposes” demonstrating that Huttons wanted to give land only as long as needed and no longer.  Can’t convey future interest (IL law), Harry automatically gets it, he conveyed to P.  DISSENT: Storing books is school use.
B.  FUTURE INTERESTS: Conferring the rights to the enjoyment of property at a future time.  Through future interests, a testator is able to control inheritance of the land not only at his death but also at his son’s death. A future interest gives a legal right to its owner.  It’s a presently existing property interest, protected by the court. Although a future interest doesn’t entitle its owner to present possession, it’s still a presently existing interest that may become possessory in the future. 
1. TWO RULES:


(1.) PAY ATTENTION TO THE EXACT LANGUAGE: commas and clauses


(2.) READ AND ANALYZE THE INTERESTS IN A GRANT IN SEQUENCE

(3.) LOOK FOR CONDITION PRECEDENT OR CONDITION SUBSEQUENT 
FIVE TYPES OF FUTURE INTERESTS:

FUTURE INTERESTS IN THE TRANSFEROR
1. REVERSION
2. POSSIBILITY OF REVERTER
3. RIGHT OF ENTRY

FUTURE INTERESTS IN THE TRANSFEREE
4. REMAINDERS- (VESTED OR CONTINGENT)
5. EXECUTORY INTERESTS- (SHIFTING OR SPRINGING)
2. FUTURE INTERESTS IN THE GRANTOR: The grantor retains the FI

(1.) REVERSION: The future interest in an estate an owner of present estate 


retains when he transfers a smaller estate, one that is conceptually shorter in 


duration than the one he started with.

(a.) If there is a life estate, with no language regarding future interest, the 
grantor has a reversion.

(b.) Leases – when the lease is up, landlord has reversion.


(c.) DO NOT talk about "possibility of reversion". DOESN’T EXIST.


EX: Examples, p. 271:

-“to A for life, then to B and her heirs” NO REVERSION!

-“to A for life, then to B and the heirs of her body” YES, but not until the bloodline of B runs out (fee tail).  It reverts back to O’s heirs once that happens

-“to A for life, then to B and her heirs if B attains the age of 21 before A dies” YES, if B doesn’t get to 21 before B dies. If B hits 21, reversion disappears

-“to A for 20 years” YES!

-“to A for life, then to B for life” O dies with a will devising all of O’s property to C. Then A and B die. Who gets property? C!! YES, reversion passed to C



( A future interest can be transferred “inter vivos” 


(2.) POSSIBILITY OF REVERTER: The future interest which follows an FSD

(3.) RIGHT OF ENTRY: the future interest which follows an FSSCS.
3. FUTURE INTERESTS IN THE GRANTEE: The FI is created in a grantee
(1.) REMAINDERS: A remainder must be capable of becoming possessory upon the natural expiration of the prior estate (only LE, FT) AND does not divest to any other interest. (Look for life estates, though not always remainders)
(a.) VESTED REMAINDERS: (alienable inter vivos and devisable by will)

1. Holder must be an ascertained person (person we know NOW)


AND
2. The remainder becoming possessory is NOT subject to a condition precedent.  There must be no condition to take the land
EX: “To A for life, then to B” 

3 TYPES OF VESTED REMAINDERS:



1. Regular indefeasibly vested


2. Vested Remainder subject to Complete Divestment



3. Vested Remainder Subject to Partial Divestment (Open)
1. Indefeasibly vested: to A for life, then to B. Ascertained person – we know who B is.

2. Vested Remainder Subject to Complete (or Total) Divestment

“To A for life, then to B but if B dies before age 21, then to C.”
Look for condition subsequent – something that happens AFTER B gets it.

NOTE: A vested remainder subject to complete divestment has the same effect as a contingent remainder
3. Vested Remainder Subject to Partial Divestment “VR Subject to Open”
“To A for life, then to A’s children.” A has one child, B.

You have at least one ascertained member of class that has a vested remainder.
There is the possibility that some other people might come in later and have the right to share in B’s interest. (A could have more children- the children aren’t a fixed class)
NOTE: Check if class if open or closed (no more can enter). “children of A” is an open class until A dies, no matter how old

(b.) CONTINGENT REMAINDERS: Everything not a vested remainder

1. The interest is in an unascertained person


OR

2. The possession is subject to a condition precedent.

EX: “To A for life, then to A’s children who survive him”: Children aren’t ascertained (how many will be alive?) and SCP (must survive A)
EX: -“to A for life, remainder to B’s heirs” B alive when interest created. B has nothing! B’s heirs have a contingent remainder (unascertained party-we don’t know who B’s heirs are until he dies- intestate succession)

NOTE: this has nothing to do with B’s will.

NOTE: Contingent remainders don’t become immediately possessory and can be destroyed. (If B doesn’t reach 21 when the property to transfer, he loses interest.)
Alternative contingent remainders.

“To B for life, then to C if B marries D, but if not, then to E.” Both C & E have FI.

-If you’ve got two future interests following present interest, both are contingent remainders if the first is a contingent remainder.

-If the first is a vested remainder, then the second is an executory interest.
“To A for life, then to C, but if it rains on Tuesday, then to D.”
-In alternative contingent remainders, there is a reversion to O
(c.) Condition precedent: An express condition attached to the remainder 
EX: “to B if B reaches age 30”, “to B if B survives A”, “to B if married”
NOTE: 

“to A for life, then to B, but if B does not survive A, to C” (VR SCD) 


( subject to a condition subsequent




V.

“to A for life, then to B if B survives A, but if not, to C” (Contingent remainder)


( subject to a condition precedent

(2.) EXECUTORY INTEREST: A FI in a grantee that, in order to become 
possessory, MUST DIVEST or cut short the prior estate, or spring out of the 
grantor at a future date.   Everything not a remainder! Doesn’t flow naturally following the natural expiration of an estate.
(a.) The Statute of Uses (1536) made possible the legal shifting and springing future interests by turning uses into legal estates
DIFFERENCE BETWEEN REMAINDERS AND EXECUTORY INTERESTS:
-If there is no preceding interest- future interest must be an executory interest
-If the future interest follows a fee simple, it must be an executory interest

-If the future interest does NOT follow the natural termination of the preceding estate, it must be an executory interest
(b.) SHIFTING EXECUTORY INTEREST: A FI in a grantee that divests a preceding estate in another grantee prior to natural termination. 
EX: “To A, but if A marries, then to B” (If someone other than the Grantor possesses the previous possessory estate, then it’s a shifting possession (transferee( transferee))


EX: To B, but if B marries D, then to C:


B has fee simple subject to executory limitation



C has an shifting executory interest

(c.) SPRINGING EXECUTORY INTEREST: 
A FI in a grantee that springs out of the grantor at a date subsequent to the granting of the interest, divesting the grantor.
EX: “To B one year from today” (It divests the fee simple of O)
EX: “To A for life, then to A’s children 1 year after A dies” (doesn’t follow the natural termination of the preceding estate- 1 yr. gap)
(d.) EXCEPTION: An EI following a FSD is neither shifting nor springing.  It ends on it own. 

EX: “To B, so long as it is used for school purposes, then to C”
(e.) OTHERS

EX: “To B for life, but if B marries D, then to C”

B has a life estate subject to an executory limitation

C has an executory interest (FI doesn’t follow natural termination of prior)
EX: “To B for life, then to C if B marries D

present interest: life estate subject to executory limitation

future interest: contingent remainder- based on a condition precedent.(B 

getting something on the natural termination of the previous estate)

future interest

O has reversion

EX: “To B for life, then to C if B marries D, but if not, then to E.”

contingent remainder- it will become possessory upon natural expiration of previous estate. The transferees are ascertained, but it is subject to a condition precedent.  Mutually exclusive remaindermen

-Alternative contingent remainders…

4. TRUSTS:  
(1.) Trusts are a flexible form of property ownership and management where the benefits of property ownership are separated from the burdens of property management.

                  
(2.)   Trusts split title

                        
(a.)   Legal title vests in the trustee

                        
(b.)   Equitable title vests in the beneficiary

                  
(3.) The trustee is a fiduciary who is held to the highest standard of 


conduct. Trustees hold the land for the benefit of the beneficiary subject to 


the terms of the trust. The trustee is under a duty to administer the 

property for the sole benefit of the beneficiary. He must invest it properly, preserve it, and dispose of income from the property according to the terms of the trust. Mismanagement of the trust give the beneficiary a cause of action against the trustee.

5. DESTRUCTIBILILTY OF CONTINGENT REMAINDERS: one way to curtail a contingent remainder because courts favor vested remainders
(1.) Common law- if contingent remainder and contingency not satisfied when expiration of previous estate expires, then remainderman never got land, reversion to O.

(2.) Now: Most jurisdictions have eliminated the destructibility of contingent remainders.  If condition not met, estate is reverted to O but if B later satisfies condition, he can get estate back.

(3.) In jurisdiction where the doctrine has been abolished, a CR that does not vest upon the expiration of the previous estate turns into an EI against the grantor's reversion, which is not a FSSEL.

If there is a contingent remainder, and no second future contingent remainder, O has a reversion.

6. THE RULE AGAINST PERPETUITIES (RAP): Another way to curtail a contingent remainder.  This is a fixture of common law, NEVER TO BE VIOLATED!!
(1.) Reason: A compromise to landed families so they can tie up land for a certain period of time, but not forever.
(2.) COMMON LAW RULE:  The court looks at the grant and the future interest (only contingent remainders and executory interests) created.  If the interest is too remote (too far in the future) the court will strike down the future interest using the RAP.
(3.) No interest is good unless it must vest (become possessory), if at all, no later than 21 years after the death of some life in being alive at the creation of the interest.
1. If there’s even a remote possibility that the contingent interest could become possessory more than  21 years after the death of the measuring life, the contingent interest is void from the outset.

2. Rule doesn’t say they have to get it, just says we have to know WHETHER it is going to become possessory – not we have to know it WILL vest.

3. ANYTHING GOING BACK TO THE GRANTOR IS EXEMPT – reversions are not subject to the rule of perpetuities.


(4.)  The RAP applies to real property and personal property (inc. trusts)
KEY: Find the “Life in Being” (a person who is alive at the time of death). One can tie up land for them and then a little longer (21 years- next generation at majority age)
Look at the time of the conveyance, then look when the FI will vest.

(5.)  3 Criteria for a Life in Being:

1. Identifiable at the time of the conveyance (have to be born)

2. Relevant in some way to the grant (mentioned in, or related to someone in the grant)

3. Not a member of an open class (Can be more of them; closed class- can’t be any more)

EX: O conveys “To A for life, then to B if B attains the age of 30.” B is 2 now.  B is the measure in life.  He was identifiable at time of conveyance, he is relevant, and B is a closed class because he is named specifically!!  The interest will vest or fail 21 years after B’s death. Conveynace good.

EX: O declares to hold $1000 in trust for “for all members of my present property class who are admitted to the bar” Present property class is a closed class. The class is its own measure in life.  They will have passed it or not! It is valid.  Measure in life is the last person to pass the bar. Ignore those who don’t pass the bar.  

EX: Same as above, except O says “to all members of my property class I will ever have.”  It is an open class.  Certain members will not be born when grant was conveyed.  Can’t find a measure in life. VIOLATES!


(6.) Common traps laid by the RAP

1. Rule of the fertile octogenarian
STRONG to conclusive presumption that a person can bear or beget children until the day she/he dies. 
- O has two kids, A & B, and she’s 90 – no way she’s going to have any more kids.
-O has to be the measuring life, because it is possible that O could 
have more kids.

2. Rule of the unborn widow: “O -> A for life, then to A's widow for her life, then to A's children who are then living.

-Saying “to my son and his widow” creates an invalid gift, because the widow is an open class.

- If she was born after the grantor made the gift, then the son has to be the measuring life.

3. Rule of the Slothful attorney: T -> my issue living upon the distribution of my estate."

-There is a possibility that the will might be contested, and won’t be admitted to probate within 21 years of the death of T’s last kid – not a valid gift.

4. Case of the "magic gravel pits” T -> gravel pits to trustees to work out, and when they are worked out to sell them and divide the proceeds among T's issue.
(7.) Only pertains to gifts; exempt from commercial transactions in CA.

(8.) Steps in solving an RAP problem: The RAP is a rule of logical proof.

                        
1.   Locate all persons capable of affecting vesting of the interest. All 


other lives are irrelevant.

                              - The measuring lives need not be mentioned in the conveyance.

                  2.   Test each life to see if the interest will vest or fail within that life 


of 21 years afterwards
                              - If you find a life that meets the RAP requirement, you have found the 


measuring life.

                        
3.   If none of the lives meet the RAP requirement, then the contingent 


interest is void unless it must vest of fail within 21 years.

(9.) WAIT-AND-SEE DOCTRINE: wait after A dies and see if child born before death hits age before 21 years after death:  Problem- It ties up land

(10.) ABOLITION OF THE RULE: Most Jurisdictions have not eliminated it, but have modified it.


(11.) UNIFORM RULE: It’s hard to find the measure in life, so make it a 

90 year limit from the date of the instrument
C. CO-OWNERSHIP

1. TYPES OF CONCURRENT INTERESTS  
(1.) TENANCY-IN-COMMON (TIC): 2 or more persons own the property with no right of survivorship between them; when one tenant dies, her interest passes to her heirs or devisees.

(a.) Each tenant has an undivided fractional share of the whole 

(b.) Undivided means you don’t arbitrarily draw a line to divide up interest.  Each tenant has the right to occupy the entire land.

(c.) Each co-tenant is the owner of a separate and distinct share of the property, which has not been divided among the co-tenants.

(d.) One party can sell their share during life or can dispose of it on death

(e.) The new interest holder becomes a TIC with the existing TICs

(f.) Presumption of TIC:  Under modern law, where a conveyance is made to 2 or more persons (not husband and wife), they are presumed as TICs.
(2.)  JOINT TENANCY (JT): 2 or more persons own the property with a right of survivorship; when one tenant dies, his interest evaporates and the survivor(s) take it all. 

(a.) Each tenant has an undivided interest in the entire property  
(b.) JT seised per my et per tout (by the share and by the whole)


(c.) A JT can be create by deed, will, or joint AP.

(d.) One JT can not transfer interest by will or intestate succession
(e.) Creditors of a JT cannot attach the tenant’s share after death because it disappears.

(f.) A JT can sell or give away his share during life (special way- see title)

(g.) The new interest holder becomes a TIC with other interest holders



1. Reason: Owners didn’t acquire interest at the same time.
(h.) Common law requires the 4 Unities for a JT to exist

1. Title: All JT must acquire title by the same instrument or by a joint adverse possession. A JT can not arise by intestate succession

(a.) From H “to H and W as JT” – CL:no good! creates TIC
(b.) Use of Strawman: Convey interest an uninvolved third party, who conveys it back to the original parties.  

(c.) CL rule abolished in most Jxs. Don’t need strawman
2. Interest: All must have equal undivided shares and identical interests measured by duration.
3. Possession: Each must have a right to possession of the whole. One JT can voluntarily give exclusive possession to the other JT
4. Time: The interest of each JT must be acquired or vest at the same time


(i.) To create a joint tenancy, one must expressly state it.  



1. “To A and B as JT”- insufficient (need survivorship mentioned)




2. “To A and B jointly”- decisions divided




3. “To A and B as JT and to the survivor and is heirs”- split.



(j.) Joint tenancy avoids probate: instant interest transference


(k.) Nothing passes between parties, but Fed. Estate Tax still applies.
(h.) Riddle v. Harmon (1980):  JT granted land to herself to sever the JT with her husband so she could create TIC and convey land by will. Didn’t use a strawman. RESULT: CACA says if you can sever JT through a strawman you can sever by yourself. CA:DON’T NEED A STRAWMAN!
(i.) Joint Tenancy Bank Accounts: 

1. Survivorship account: either party can draw on account with full survivorship rights.

2. Convenience account: one party can draw on the account on behalf of the other with NO survivorship rights

3. “Payable-at-death” account: Only one party can draw on the account, but survivorship rights to the other at first’s death. Often held invalid b/c it’s like a will but no witnesses. BUT Uniform Probate Code allows payable-on-death accounts.

4. Majority- JTBA tenants hold on in proportion to the amount of individual net contribution..

(j.) Mortgage by Joint Tenants: split on whether mortgage severs JT


1. Title Theory: CL- mortgage conveys title, so severs JT (MIN)


2. Lien Theory: mortgage does not convey title, but lien (MAJ)


3. Split on whether mortgage destroyed at death. Major. says yes
(k.) Harms v. Sprague (1984): Harms Bros as JT. J. Harms mortgaged his share, then tried to leave interest to Sprague by will.  Does mortgage sever JT? RESULT: Ct. used lien theory so NO. Does mortgage survive death of mortgagor as lien to the survivor? Il. Ct- NO! Interest evaporates, survivor unencumbered; against statute but ct. said wording is wrong.
(l.) Lease by Joint Tenants: split on whether lease severs JT


1. One JT can lease his interest w/o the agreement of other JTs




EX: Swartzbaugh v. Sampson (see below)



1. CL: lease severs JT b/c unity of interest destroyed.



2. Modern: No severance by lease (CA agrees)


3. Split on whether lease destroyed at death.
(3.) TENANCY BY THE ENTIRETY: Exists only between a husband and wife, with a right of survivorship that cannot be severed w/o consent of both parties

(a.) CA does not use this type of concurrent interest

2. RELATIONS AMONG CONCURENT OWNERS

(1.) PARTITION: Dividing up property.  It’s a cause of action that severs a joint tenancy and turns it into a FS or sells the interests of the owners. Each JT has a right to partition property.
(a.) Partition by Sale (PbyS): Sell the entire property, split the proceeds. Note: One of the JTs can buy the entire property

1. Majority View: PbyS is preferred by courts.




(a.) easier to administer

(b.) sometimes it’s physically too difficult to do PinK: rocky, bad parts v. sandy beach parts

(c.) sometimes PinK adversely affects interest of one party: When split results in 2 parts whose individual value is less than total value of the whole

(1.) EX: Too small to farm or no access to roads.

(b.) Paritition in Kind (PinK): Physically divide the property (equitably)


1. Minority View:  
(c.) Delfino v. Vealencis (1980): P. wants PbyS, D. wants PinK b/c she has a business.  RESULT: Ct. took minority position. Property may practically be physically divided, and in kind partition would better serve interest of parties
(d.) Simply because one JT occupies a part doesn’t mean they will keep it in a PinK action.

(e.) Agreements against partition are void as a restraint on alienation.
(f.) Case of the Rocking Chair: 2 children inherit rocking chair as TIC.  They can’t agree who gets it.  PinK, nor PbyS works.  Ct. uses Partition by Time Duration: One party gets it for 6 months, then switch until one party dies.

(2.) SHARING THE BENEFITS AND BURDENS:

(a.) Co-tenants can make an agreement on exclusive possession

(b.) If so, must co-tenant pay reasonable rental value to other?

(c.) Majority Rule:  If B not excluded (ousted) by A, A is entitled to use and can occupy entire property w/o paying to B. 

1. Promotes productive use of property


2. But A must pay for taxes, mortgage interest, repairs


3. If ousted, the occupier must pay share of reasonable rental value

(d.) Ouster: An act by one co-tenant that deprives another co-tenant of the right to possession after the attempt by the first.  Ouster occurs when one refuses to admit the other into possession, or if occupier denies the title of the other, or if occupier refuses to pay fair rental value required, or if occupier doesn’t respond to a rent demand letter by other.
(e.) Changing the locks is NOT an ouster.

(f.) Remedy: Ousted tenant can bring suit to collect share of reasonable rental value (mesne profits) or a to partition property.
(g.) Spiller v. Mackareth (1976): P. and D. owned a building as TiC. When the lessee vacated, D. moved in and use building as a warehouse. P. wrote a letter to D. telling him to vacate half of the building or pay half of the rental value. D. refused, and P. brought action against him. RESULT: When there is an ouster, the co-tenant is possession owes reasonable rental value to the others. (MAJORITY VIEW)
(h.) Minority Rule: A must account to B for B’s share of the reasonable rental value of the property. (A.k.a. Cohen Rule)
(i.) A co-tenant is accountable for profits derived form use of land that permanently reduces its value (minerals, if lots of timber)

(j.) If one JT clearly ousted the other and the second knows this, the first can adversely possess the property.
(k.) Swartzbaugh v. Sampson (1936): Defendant husband and plaintiff wife owned property in joint tenancy with a right to survivorship. Husband and D. negotiated and agreed to sublet a portion of the land for a boxing pavilion. P. opposed to the lease and didn’t sign the lease agreement. Husband maintained all of the income from the lease agreement. P. brought suit to cancel the lease. RESULT: One JT can lease his interest to another w/o the permission of the other JT so the lease is valid.  
(l.) Only way P. can rid of lessee: 
(a.) Joint Tenant (husband) dies, 

(b.) Attempts to possess and D. ousts her (receiving rent) 

(c.) Sue for partition (part or whole parcel)
(3.) OTHER RIGHTS OF CO-TENANTS BETWEEN EACHOTHER
(a.) Rents and profits

1. If 3rd party involved, cotenant must account to other co-tenants for his share.

2. If cotenant uses the land himself for profit (farming), he doesn’t need to account to cotenant for profits, but accountable for rent
(b.) Taxes and Mortgages

1. If one party is paying more in taxes than the other cotenant- he can immediately sue for account on the other cotenant for reimbursement. Exception if in exclusive possession (pay all)

2. Interest on mortgage treated the same way.
(c.) Necessary repairs


1. Repairs are voluntary. No person has a duty to repair property
2. Co-tenant cannot compel contribution for repairs. But if partition, or sold, the payer of improvements get reimbursed for half of necessary repair costs

(d.) Improvements

1. No immediate reimbursement. But when property sold, if improvement increased value of home- you get reimbursed for the amount of improvement.

2. EX: A and B are co-tenants.  A erects building at a cost of $10K. Upon PbyS, the property is worth $55K (land = $30K, building = $25K). B gets $15K and A gets $40K ($15K + $25K)
III. LEASEHOLD ESTATES: Transferring property rights for a certain period of time
A. TYPES OF LEASEHOLD ESTATES

1. TERM OF YEARS: A fixed term with beginning and ending dates. May be <1 yr.

(1.) “To A for a year from today”

(2.) The lease automatically ends after the stated period ends.

(a.) No notice required, and the landlord gets to lease the property to someone else as soon as the term is up.

(3.) Term of Years can be determinable or subject to a condition subsequent.

2. PERIODIC TENANCY: No fixed ending date going from period to period until notice of termination given


(1.) “year to year” or “month to month”


(2.) If no notice of termination given, the leasehold automatically renews.

 
(3.) Annual rent payable Monthly: “$6000 per annum, payable $500 on the 1st”


(a.) Common law: The estate is a year-to-year periodic tenancy




(1.) Need 6 months notice of termination



(b.) Minority view: The estate is a month-to-month periodic tenancy 




(1.) Need only 1 month notice of termination


(4.) When tenant holds over, a month-to-month tenancy may arise
(5.) If T takes possession of land under an invalid lease, a tenancy at will is created, but if he pays monthly is becomes a periodic tenancy
(6.) Notice of termination: Must be given “equal to the period of tenancy unless a year-to-year (6 months).  T must end on last day of the period and give LL full notice period. [Some states allow 1 month notice for year-to-year tenancies and some states allow month-to-month notice to be given at any day during  period]
3. TENANCY AT WILL: No stated duration, lasts until either party decides to end it at any time. Very unusual
4. TENANCY AT SUFFERANCE: HOLDOVERS: Tenant remains after the end of the tenancy, but has more rights than a trespasser. 

(1.) If tenant is holding over, the LL has 2 options:



(a.) evict the tenant (go to court to get him out)

(b.) hold the tenant to another term.  Some Jxs. limit this to a month-to-month tenancy while others allow LL to charge double the rent.
B. THE LEASE
1. Combination of Property Law and Contract Law

(a.) A lease is a conveyance of an estate in land and a contract containing promises between landlord and tenant.

(b.) Billboard “lease”
(1.) An instrument giving the lessee the right to erect signs or billboards, although denominated a lease does not ordinarily create a LL-T relationship. It is usually deemed to give the sign company an easement to come on the land and erect and maintain a sign.


(c.) Legal difference between leases, licenses, easements:

(1.) A lease can be oral, but an easement requires a written instrument (subject to S/F)
(2.) Only a T has a possessory interest in land an can bring a possessory action (ejectment, trespass, etc.).
C. DELIVERY OF POSSESSION

1. Legal right of Possession: The LL has the duty to transfer to the T at the beginning of the tenancy the legal right of possession.
2. Actual Possession: 

(1.) English Rule (Minority view): The LL has the duty to deliver to the tenant actual possession, as well as the right to possession, at the beginning of the term.  If there is a holdover tenant and the LL does not remove that person, the LL is in default.
(a.) Rationale: In general, LLs have better knowledge in getting rid of bad tenants than an incoming T would.

(b.) But- Costs of this possibility would transfer to Ts into higher rent

(2.) American Rule (Majority view): The LL has no duty to deliver actual possession at the commencement of the term and hence is not in default under the lease when there is a holdover T.
(a.) Hannah v. Dusch: Holdover T when incoming planned to take over.  Incoming T sues LL (∆).  RESULT: ∆ transferred property right and the LL doesn’t have to interfere with T’s interest.  LL not liable.
D. SUBLEASES AND ASSIGNMENTS
1. ASSIGNMENT
(1.) GENERAL: T or LL can freely transfer his interest unless prohibited by lease. At common law:

(a.)  If T transfers the entire remaining term of his leasehold, he has made an assignment.  Privity of estate makes the LL and assignee liable to each other on the covenants in the original lease that run with the land.

(2.) One of two privities make the T liable to the LL.
(2.)  PRIVITY OF ESTATE: 

(a.) 2 parties have some sort of relationship to land.


(b.) When the lease term expires, the LL has a reversion (abut eachother)

(c.) T2 is liable to LL based on original lease.
(3.) PRIVITY OF CONTRACT

(a.) The two parties have agreed with each other to do or not to do certain things.
(b.) Look at the lease agreement.  There MUST be an express promise to do certain obligations (i.e. pay rent)


(c.) LL can be in privity of K with T and T2.


(d.) 2 ways to enter privity of K




(1.) Sign an express K with the LL




(2.) 3rd Party Beneficiary Contracts


 

(a.) K= A( B, if B promises to put C through college




(b.) C has a C/A if B breaches.





OR





(c.) A subleases to B, if you pay the rent to LL.  




(d.) If B breaches, LL is 3rd Party Beneficiary (only some)

(e.) Only way to remove privity of contract is for LL to consent.
(4.) SUBLEASE V. ASSIGNMENT
(a.) Common Law: If T transfer less than entire remaining term of his leasehold, he has made a sublease.  The sub-lessee is NOT in privity of estate with the LL and cannot sue or be sued by the LL.
(b.) Minority Rule: Look at the intent of the parties.

(4.) Ernst v. Conditt: P (LL) leases to Rogers (T1). Rogers builds go-cart track, then conveys interest to Conditt (T2).  There are new provisions, but consent given. T2 defaults on rent.  LL sues T2. RESULT: Conveyance is assignment. LL can sue T1 based on privity of K. But T2 is liable to LL based on privity of estate. But even if it was a sublease, T2 is liable based on privity of K.
2. SUBLEASE
(1.) GENERAL: If the T1 subleases, the sub-lessee is NOT personally liable to the LL for rent. T2 is NOT in privity of estate or generally privity of K.
(a.) If T1 moves away, LL can’t collect past rent, but T2 can’t stay there rent free. After reasonable time, the main lease terminates.

(b.) Some Jxs change this. Some give rights to LL to sue sub-lessees.

(2.) EX: LL goes after T (he’s around).  LL wins (T in privity of estate).
T can go after T1 on the basis of privity of estate (T has reversion when T1’s interest terminates-they abut each other)

(3.) EX:  LL sues T (T assigns to T1- for remainder of lease term…no reversion to T) LL cannot sue under privity of estate theory (no abutting interest-assigned to T1), but can sue under privity of K ( Even with later assignment, privity of K never goes away, until term of lease ends or someone dies, or LL releases T).  

3. CONSENT OF LANDLORD

(1.) Unless there is a covenant to the contrary, a leasehold is freely transferable by the tenant.  It may be assigned or sublet without the landlord’s consent. 
(2.) Arbitrary Denial of Consent: If the lease contains a covenant against transfer w/o the LL’s consent, the old view is that the LL may arbitrarily or unreasonably refuse to accept a new tenant, unless it is illegal.
(a.) Minority view, CA): A number of jurisdictions state that a LL’s denial of consent must be reasonable.

(1.) Kendall v. Ernest Pestana: Commercial lease between LL and T1.  T1 wants to convey to T2, but LL refuses. LL wants an increase in the rent and other more “onerous terms” T1 sues LL. RESULT: Court implies a clause that states that that assent can only be withheld under reasonable circumstances (for a commercially reasonable reason).

(b.) Rationale for Minority View: 

(1.) It creates an unreasonable restraint of alienation (Prop. law)

(2.) Covenant of good faith and fair dealing (Contract law)


(c.) Rationale for Majority View:
(1.) When the LL chooses the original T, he examines many characteristics, so he should be able to do the same to confirm or reject any potential sub-lessee or assignee
(2.)  A T should have to bargain for the right to assign or sublease in the lease.
(3.)  Precedent: LL should allow LL to reject for any reason.  Many Ks have been negotiated in regards to majority rule, so there is no reason to change it.

(4.) The LL should be able to capture increased rental value of the property.  
(3.) Commercially Reasonable Reasons: 


(a.) Suitability of the new T for the premises (case-by-case analysis)




(1.) ex: a pet store may not be compatible with the overall center  



(b.) Financial suitability of new tenant: 




(1.) Compare projected profits of the new store to the profits of old 




(2.) Does T2 have the assets and financial ability to pay the rent?



(c.) Need for renovations: if the new T is going to have to alter the space.




(1.) May be a financial detriment to the LL




(d.) Legality of proposed use




(1.) Against building codes, restrictions etc.

(4.) What isn’t commercially Reasonable?
(a.) Renegotiate for increased rent.

(5.) How can we get around Kendall?

(a.) Put a lease provision in that LL may absolutely prohibit any assignment or sublease.




(1.) LL can recapture new market value on a renegotiate (RS-ok)

(2.) Specific clause in the original lease allowing for capture of profits from new assignee or sub-lessee.

(a.) Original lease terminates and LL creates a new lease with the assignee allowing for negotiation of rent.


(6.) Note: Kendall does NOT apply to residential leaseholds.
(a.) LL can still withhold the transfer for any reason, no matter how arbitrary.




(1.) It is a much more personal situation.  People have preferences.

 

(b.) If a management company is involved, maybe Kendall should apply.

California Statutes: Civil Code-Commercial Leases
 The Legislature changes the judicially-created rule and make a law (due to lobbying, reining in the SC, etc.)Legislature didn’t overturn Kendall but made it even clearer  
§1995.210: Lease may include restriction on transfer of tenant’s interest, but if no restriction on lease, the tenant can freely assign or sublease

§1995.230: Leases may absolutely prohibit subleases or assignments (if tenant’s wants to do it, new assignee or sublease must renegotiate)

§1995.240: LL may restrict the transfer (assign or sublease) subject to an express standard or condition

( LLs don’t restrict absolutely b/c it lowers the value of the rent.

§1995.250: LL consent may not be unreasonably withheld (Kendall) or the LL’s consent may be withheld if expressly stated.

§1995.xxx: Burden of proof on T that LL is not meeting these standards

§1995.270: Declarations: reliance on state of the law 

( 1995.260: applies to leases executed on or after Sept 23, 1983 (decision of 

Cohen v. Ratnoff—adopted the rule that Kendall later adopted.).  If executed 

before this date, the LL can unreasonably withhold transfer
E. THE TENANT WHO DEFAULTS (LANDLORD’S REMEDIES)
1.  TENANT IN POSSESSION

(1.) 3 WAYS A TENANT CAN BREACH:



(a.) Not paying the rent



(b.) T breaches a specific provision in the lease agreement

(1.) EX: A provision against material alteration of the rental space  
(c.) T is holding-over.
(1.) EX: Periodic tenancy- LL has terminated, but the T hasn’t moved out
(2.) EX: Term of years- The lease is up, but the T hasn’t moved out
(2.) NECESSARY ELEMENTS TO REMOVE A BREACHING TENANT:



(a.) Common Law Rule: 




(1.) Tenant must be in breach and the LL has a re-entry clause



AND




(2.) The LL takes possession in a peaceable manner (non-forcible)




(a.) Changing the locks or locking out the T is forcible
(b.) NOTE: Jxs. split on whether the re-entry clause must be express.
(1.) CA- Express clause for re-entry does NOT give LL ability to use self-help
(2.) Many courts still allow self-help, especially with an express provision

(c.) Modern Law (CA): LL can NOT use self-help.  Eviction must occur through the court system. Statutes to allow LL to go to court and get a speedy resolution
(1.) Policy: Not a big burden on LL, b/c the matter can be resolved w/in weeks and this is better than potential for violence when LL uses self-help methods.

(2.) If LL doesn’t go to court and uses self-help, the LL has committed the tort of “wrongful eviction”
(3.) Berg v. Wiley: Fights between LL and Tenants. Berg is the assignee of the first T.  LL told T to complete remodeling or he will take possession. He unsuccessfully tried to lock her out, then spied on her. When she was absent, he called the police and a locksmith and had the locks changed. T is seeking damages for lost profits (wrongful eviction). RESULT:  LL can not use self-help. He must go into court. JUDG/P. 
 (4.) UNLAWFUL DETAINER ACTION

[image: image1]


(a.) Landlord can get around Arietta claim

(1.) When LL files Complaint, he can demand that T name everyone in possession – “All unknown names” (5 day process)


(b.) Other Ways to Stall- T declares bankruptcy



(1.) Once this is filed, all other action has an automatic stay.




(2.) LL must go into court to get the stay lifted (one month)




(3.) T can file bankruptcy under different chapters (6 times)

2. TENANT WHO HAS ABANDONED

(1.) If the T abandons the property that LL has 2 Options:
(a.) Common Law: Let the premises lie idle and sue the T for rent as it comes due

(b.) Modern Law: Mitigate the damages (i.e. attempt to re-let the premises)





(1.) He must act reasonably to mitigate his damages

(2.) Options for mitigation (attempting to re-let premises- LL has B/P to show mitigation)

(a.) Advertise in local newspaper



(b.) Show the property, list it in an agency

(3.) If the LL has additional vacant apartments in the complex, he need NOT rent the abandoned unit first.  The prospective T has a choice.


(4.) Lost Volume Seller Rule


(5.) Mitigation for subleases and assignments 
(a.)  If LL prohibits assignments or subleases and 
(1.)  If T abandons but wants cousin to take over, the LL is NOT mitigating damages if he refuses (unless for a reasonable excuse)
(6.) Sommer v. Kridel (1977): T abandons property, but T requests LL to re-let the apartment.  LL refused and brought suit for owed rent.  RESULT: ∆ wins. LL has a duty to mitigate where he seeks to recover rents due form a defaulting tenant 

(7.) CA STATUTES: Termination of Lease/Remedies of LL (Sommer v. Kridel and common law do NOT apply) 2 OPTIONS:  
(a.) Cal. Civ. Code § 1951.2 Termination of lease; remedy of lessor
If a lessee breaches the lease and abandons the property before the end of the lease terms or if his right to possession is terminated by the lessor b/c of a breach of the lease, the lease terminates.  Upon such termination, the lessor may recover form the lessee.



(1) Damages up to the abandonment 

(2) From termination to trial judgment and award: LL can get amount that couldn’t have been reasonably avoided (by renting the unit). Lessee has the burden of proof. (LL gets all unless T can prove otherwise)

(3)  Future rent: LL can only get the amount that couldn’t be reasonably avoided (by renting the unit).  Lessee has the burden of proof. (note: This amount is part of the lump sum)
(4) Other expense the LL procures: cleaning fees, advertising fees
(b.) Cal. Civ. Code § 1951.4 Remedy provided by lease; provisions
This remedy is available only if the lease provides for this remedy
(1.) The lease continues and the LL gets to keep suing for the rent as it comes due.

(2.) Limitation: T has the right to sublease or assignment (with minimal reasonable standard)

(3.) This shifts burden of mitigation from LL to the breaching T.

3. SECURITY DEPOSITS:  Lease provisions commonly require the T to make a security deposit at the time the lease is executed to assure the T’s performance.  The LL promises to return this money to the T at the end of the terms if the T has not breached any covenant.
(1.) Cal Civ. Code § 1950.5 Security for rental agreement for residential property…
(a.)  LL only can charge the equivalent of 2 months rent.

 
(b.) “Security” means any payment, fee, deposit, or charge.

(c.) LL can deduct, using security deposit-

(1.) Rent default

(2.) Repair of damages, exclusive of ordinary wear and tear
(3.) Cleaning- to the same level of cleanliness as when rented)

(a.) old rule- LL used to always get cleaning fees
(d.) When T moves out- 

(1.) LL must  notify T in writing of her option to request an initial inspection (together to assess damage)

(e.) After inspection- LL must give you an itemized list of deductions plus a balance of deposit

(f.) If LL acted in bad faith, T can recover

(1.) Old rule only allowed T to recover $600.

(2.) New rule: If bad faith retention by LL, T can get statutory damages up to twice the amount of the security. 
(a.)  Burden of proof on LL.  
(1.) LL only need to show reasonable dispute of fact to NOT have “bad faith”
(a.) It is hard to prove bad faith retention

F. LANDLORD’S DUTY TO THE TENANT
1. COMMON LAW: There was no implied covenant by the LL that the premises are in tenantable condition or are fit for the purposes intended.
(1.) Caveat Lessee Rule: “Let the buyer beware”- The LL owed no obligations to the T with regard to the condition of the property. The LL conveyed the property “as is” and the T could look at it beforehand.  Main functions of land in the past were generally for agricultural purposes.

(2.) Independent Covenant Rule: The T is not excused from paying the rent by the LL’s breach of some amenity (providing heat), and the T’s only remedy is to sue the LL for damages.
(3.) Constructive Eviction: To terminate the lease, the T must prove the conditions of the property were so bad, that the T must move. If proven, T did NOT owe further rent to the LL (Shortcomings- T had to move out)
2. IMPLED WARRANTY OF HABITABILITY: IN recent years, a gorwing number of courts have held there is an implied covenant of initial habitability and fitness in leases of urban dwellings, including apartments.  This rule is NOT uniform among all jurisdictions - sometimes you must apply constructive eviction.

(1.) The residential unit has to be reasonable for someone to live there, and the tenant doesn’t have to bear the costs. The premises must be safe, clean and fit for human habitation. 
(a.) Applies to essential facilities of the unit – heat, plumbing, windows, locks, ceilings, floors, cooking facilities (not dishwasher, etc.)
(b.) LL can’t force the tenant to waive the right in most jurisdictions.


(2.) POLICY


(a.) LL knows more about the defects and is a better place to remedy them 



(b.) Housing codes will make LLs keep premises in habitable condition


(c.) Due to housing shortages, Ts have less bargaining power than LLs
(3.) Hilder v. St. Peter: (1984) VT: Her rented apartment was in terrible shape. She asked things to be fixed.  But had to fix most of the things herself at her own expense. Some things never fixed. P sued for compensatory damages and for the rent she had paid. P won, ∆ appealed b/c T didn’t constructively evict before filing suit. RESULT: P wins. Court uses IWH. Court makes it up and will imply a warranty of habitability on every lease.

(4.) Remedies to the Tenant (This is why IWH is a boon to T)

If a T can prove a breach, 

(a.) Caveat Lessee- T can sue for specific damages but still has to pay rent

(b.) Constructive eviction- T must move out and terminate lease (no one sues under this anymore)

(c.) IWH- T has a choice of remedies

(5.) Options for remedies under IWH:
(a.) Move out and terminate lease and collect damages (not obligated for future rent)

(b.) Stay in and withhold rent

(1.) T can withhold rent until LL fixes problems This usually leads to an unlawful detainer action, but T has defense of IWH.

(c.) Stay in and pay rent and collect damages

(d.) Repair/fix problems and deduct the amount from the rent

(1.) CA- If LL refuses to fix, the T can fix and deduct it from the rent. This is limited to 1 month’s rent.

(e.) Damages for discomfort and annoyance

(f.) Punitive (exemplary damages) damages

(6.) NOTE: T must always give notice to LL, and give the LL reasonable time to repair problems


(7.) DAMAGES UNDER REMEDIES A-D
(a.) Rent abatement- When T paid rent while the place was inhabitable.  

(1.) A refund for rent already paid.

(2.) Problem: If all rent is returned- apartment is worthless with zero value. But there is value b/c T is still living there  
 

How to measure rent abatement (3 Ways):
(1.) The value as warranted (value as a habitable place) – value in defective condition

(a.)  courts often play fast and loose with the numbers to obtain desired result.

(2.) Agreed rent – fair market value in present condition (bad)

(a.) EX: worth $5000 - $1000= $4000 in damages.

(b.) Advantages:  It makes sure Ts aren’t overcharged

(c.) Disadvantages: If it started crappy, the T will not receive much and damages will hurt the LL less.  LL would have less incentive to fix repairs b/c he wouldn’t pay much in court costs.

(3.) Percentage-Diminution Approach: The agreed rent is reduced by a percentage equal to the percentage of lease-value lost by the T in consequence of the LL’s breach
(a.) Disadvantage: LLs just has to charge more than fair market 

(b.) Discomfort and Annoyance- a way to quantify the mental distress, anguish, discomfort by the breach (in a dollar amount)- very speculative (jury-decided). Proved through testimony

(c.) Punitive damages- Measured by an amount necessary to hurt the LL.  The wealthier the ∆ LL, the more the T will seek and collect. Jury wants to make them hurt.

(1.) General Rule (majority) - Occurs when ∆ displays willful, wanton, or fraudulent conduct.

(2.) Hilder court says this occurs when LL has notice of a defect and fails to repair (very liberal- any breach makes LL subject to punitive damages)
(8.) SIDE-EFFECTS OF IWH
(a.) As apartments are upgraded, the value increases, the rent goes up, the old (poorer) Ts can’t afford them

(9.) WAIVERS OF IWH ARE INVALID
(a.) If someone says fuck it, I want to live in the garage and I will knowingly waive the IWH b/c I can’t afford anything else, some courts don’t allow this b/c it gives the LL too much negotiating power




(1.) LLs would be able to use it against poorer Ts.

(10.) IWH is for the protection of society in general, not for the individual T.

CA STEPS FOR AN UNLAWFUL DETAINER ACTION (NO SELF HELP)


1) 3-day notice (pay or quit)


2) On the 4th day- unlawful detainer action happens.


3) It must be served on the T (CA- personally first (not mail) at least 2 attempts)


4) If in good faith, but no success. “Substituted service” (leave it w/ someone) and mail service


5) Ct. will begin (at earliest) after 5 days after service. T has 5 days to respond.








6) If T doesn’t respond- default judgment


7) Judgment sent to sheriff’s office


8) “Writ of possession” given to T from Sheriff (you have 5 days)


9) Forcible eviction after 5 days.





Approximately 21-day





6) T might respond with defenses (only defenses available: inhabitable condition, paid the rent only!)


7) Mandatory Settlement Conference 


8) Trial


9) If judgment for LL  


10) “Writ of possession” given to T from Sheriff (you have 5 days)


11) Forcible eviction after 5 days.





 Approximately 6 weeks.








6)  T can file a motion to quash (challenge Jx or service of process)


7) Then there will be a hearing (usually 7 days process)


8) If improper service, LL must start process over.


9) If not, T can file a demurrer (MTD) (another 5 -7 days)











9) When Sheriff shows up, T gives sheriff an “Arietta Claim” (someone else is living on this property and they have not been served)


10) Sheriff stops eviction and return to court to determine validity of claim


11) If valid, LL must start over.


12) If not valid, LL can try to evict again.





[Note: T can file multiple Arietta claim]








