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I.  LAND TRANSACTIONS
A.  BUYING AND SELLING REAL ESTATE:
1.  CONTINGENCIES: Must be included in contract. Buyer needs the ability to withdraw from the K for one of the following reasons:  

(a.) Official inspection of home (electrical, roof, foundation, heating)


(b.) Investigation of title (who owns it, interest in property, existing easements)


(c.) Financing (loan- must be able to back out if loan not secured)
2.  ESCROW PERIOD: The time between contract formation and closing. Usually 60 days.  Contingencies in contract allow the buyer to back out for any of the reasons above.  If buyer backs out after escrow period, he has breached the K.
(a.) Escrow company- Neutral party that collects documents (deed to buyer, $ to seller)
(b.) Best K for seller: No contingencies- Buyer no back out. BUT, bad for buyer


 (1.) Buyer could be stuck with problems (termites, easements, etc.)
(c.) Best K for buyer: Can back out at any time.  BUT, bad for seller

(1.) Property of the market with no guarantee


(2.) Seller paying to maintain property during escrow with no guarantee
3.  REMEDIES FOR BREACH OF CONTRACT: 

(a.) Remedies of the buyer:


(1.) Specific Performance:  Equitable remedy to enforce the sale.


(2.) Monetary Damages for increase in property value:



Damages = (FAIR MARKET VALUE AT BREACH – K PRICE)

(b.) Remedies of the seller


(1.) Monetary Damages for decrease in property value:




Damages = (K Price – FAIR MARKET VALUE AT BREACH)



(2.) Other Damages if market value increases:

Incidental damages: Costs of maintaining proerpty, non-refundable payments (mortgage payments, re-listing costs, etc.)
Liquidated damages: Damages set forth in K (ex: seller gets to keep the down payment)
4.  CONTRACT MUST BE IN WRITING (2 Documents):


(a.) Contract for sale (sets the terms, nothing transferred)


1. Contingencies must be written in K to be valid


(b.) Deed (transfers the title in property)



1. Without a written deed a conveyance is not valid.


(c.) Exceptions to writing: partial performance and estoppel (S/F)

B.  CONTRACT OF SALE: The title to property explains how interests in land are held.  Titles are usually recorded in county office.  Most land is subject to some defects: utility easements, zoning restrictions, etc.  They don’t necessarily diminish value.
1. STANDARDS OF TITLE


(a.) Clear title with no defects: Bad for seller; there are always defects


(b.) Free of all liens: This must be defined (specific mortgages or more?)
(c.) Free from defects not listed in records: Bad for buyer- cannot back out for anything listed in the records.
(d.) Insurable title: Title that TI companies will insure.  Insurable title doesn’t accept restrictions (public or private)
(e.) Defects approved by buyer: Buyer can back out for almost any reason

If a K is silent on standard of title, courts generally use:

(f.) Marketable title: If buyer entered into K, he can only back out if the title is not marketable (subject to courts interpretation of marketable).  BAD STANDARD!! 

2. MARKETABLE TITLE: Title that is free from reasonable doubt about whether the seller can convey everything he purports to convey.  Title a prudent buyer would accept.  Perfect title is not required but title must be such that there is no reasonable probability that buyer will be subjected to a lawsuit.
(a.) Defects making title unmarketable:

1. Defect in chain of recorded title  (old mortgage, no notary)
2. Liens, mortgages, easements- unless waived or paid off.
3. Private Restrictive Covenants (MAJORITY RULE)– diminish ownership rights 
4. Violation of private restrictive covenants  
5. Violation of zoning ordinance
(b.) Marketable title may have:

1.
Zoning ordinance
2.
Violation of building codes

3. 
Visible or recorded easements (MINORITY RULE)
4. 
Public restrictions
5.   Private Restrictive Covenants – that don’t diminish value or that seller doesn’t know about it (MINORITY RULE)
6.   Adverse Possession – seller must clearly prove written ownership.  Some state require Quiet title action.
(c.) Lohmeyer v. Bower: Two encumbrances: The house violated 1) a private restriction (2 stories not allowed) and 2) a zoning ordinance (house < 3 ft from property line); P wants to rescind the contract; K says he takes the house subject to any restrictions; Held: Restrictive covenant imposed by the ordinance rendered the title unmarketable.  BUT, he wouldn’t have recovered except that seller violated restriction. P did not waive violation of restriction.  Zoning ordinance does NOT make title unmarketable. Violation does.
(d.) CA Standard: Not marketable or insurable title.  Buyer has a certain number of days after K formation to cancel the K on basis of title defects.  Good for both parties.  Ability to check title and back out with limited time off the market

3. DUTY TO DISCLOSE DEFECTS:  Tort liability on the seller for failure to disclose defects to the buyer.  These fraud actions are recoverable by rescission or damages. 
(a.) Caveat Emptor (old rule): “Buyer Beware”- Seller has no duty to disclose any defects in the conditions of the property.  Buyer must inspect the property.  Seller is not liable for any defects.  BUT, if asked seller must disclose defect or face fraud charges. Seller also liable if he actively conceals a defect (paints over water leak or cover a hole).  Still used in some jxs: New York.
(1.) Exceptions: Stambovsky v. Ackley:  Seller publicized her own house locally as inhabited by poltergeists.  Held: Out-of-town buyer who did not know of reputation could rescind the K. The seller created the situation and thus a duty to disclose poltergeists to potential buyers.  Also, a diligent physical inspection would not reveal this defect. 
(b.) Duty to Disclose (modern trend): Duty on sellers of residential property to disclose certain defects on property (from CA case Lingsch v. Savage):
(1.) Material defects: defect affecting value of house (question of fact for the jury – ex: wood rot, termites)

(2.) Latent defects: Hidden defects (ex: non-visible leak in the roof)


(a.) Inspection does NOT relieve seller from latent defect duty

(3.) Defects known to the seller: Seller must disclose known defects (ex: unstable land).  Not liable for unknown problems.
(4.) Johnson v. Davis: P entered into a K to purchase ∆'s home. ∆ knew the roof leaked, but affirmatively represented there were no problems. After a heavy rain P found water gushing in. Held: ∆'s knowledge of fact materially affecting the value of the property which was not readily observable or known to the buyer was fraudulent concealment.  Seller is under a duty to disclose knowledge to the buyer. P entitled to the return of his deposit plus interest, plus costs and fees

(c.) Note: Punitive damages available for willful and wanton fraud.


(d.) CA: “AS IS” clauses not valid. Buyer can only waive/accept known defects
(e.) Disclosures established by statue: Do NOT supersede CL disclosure duties.



(1.) CA: Real Estate Transfer Disclosure Form- no remedies for breach



(a.) Used mostly as evidence for CL action.

(f.) Generally, NO duty to disclose off-site conditions (ex: Wal-mart moving in) 

(g.) CA: Independent duty on brokers to disclose defects. Seller’s broker must conduct a diligent inspection to find defects.

(h.) Non-physical defects



(1.) Duty to disclose death in the house (murder, etc.)
(2.) Stigma Statutes: Protect sellers from failure to disclose psychological, reputation defects of house that may affect value 


(a.) Someone died/murdered in house, AIDS victim in house

(3.) Megan’s Law: Convicted sex offenders are required to register with local police.  If in K, seller must disclose if he knows of any sex offenders
C.  THE DEED: Method for transferring property. The deed is the instrument used to convey title to property. Old England- livery of seisin (dirt transfer) Following the Statute of Frauds, any interest in land had to be transferred by written instrument and signed by the party to be bound.
1. MERGER: Old Doctrine- Once sales closes and property transferred, L merges with deed and deed governs the obligations, duties, liabilities of seller.

(a.) Disfavored and abandoned by many jurisdictions (see CA- use L)

(b.) Way to avoid it: Particular obligation is of seller is independent. 


2. REQUIREMENTS OF DEEDS: Must contain: 
(a.) Identification of parties; 
(b.) Identification of property; 
(c.) Words indicating intent to convey land (grant);  
(d.) Grantor’s signature; 
(e.) Notary signature - as witness; not req. for validity but req. for recording in county office  

(f.) Legal description of property – so a surveyor can understand and follow
(1.) Reference to government surveys (used in Western land)

CA: 3 base meridian, township squares, section squares

(2.) Metes and bounds- measures distance with survey equipment


( Using natural and artificial monuments

(3.) Tract maps with numbered lots (used by developers)
(4.) Hierarchy: Survey monuments( Natural monuments( Artificial monuments( maps ( distances



3. WARRANTIES OF TITLE: Deeds make warranties on behalf of the seller about the state of the title.  There are 3 Types of Deeds with different promises from seller to buyer about the state of the title: 
(a.) Quitclaim deed: This deed warrants nothing.  The grantor merely transfers whatever right or interest he has, if any.  No promise of ownership.  It allows for transfers as gifts.  AP will sell land by quitclaim.
(b.) Special warranty deed: Generally contain the covenants of title in GWD.  BUT, warranties cover only defects arising during the grantor’s tenure, NOT for defects arising prior to that time.  Grantor only guarantees that he has not made title defective.
(1.) In some jxs, warranties written in deed

(2.) CA Rule §1113: Word “grant” implies only 2 warranties.
(a.) Grantor has NOT conveyed the land or any portion of it anyone else 
(b.) Land and estate is free from encumbrances (liens, mortgages, easements) & restrictions made by the grantor.
(c.) General warranty deed: GWD contains the covenants of title.  GWD warrants title against defects arising before and during the time grantor’s tenure.
4. COVENANTS FOR TITLE IN WARRANTY DEEDS: There are 6 covenants, split between present covenants and future covenants.
(a.) PRESENT COVENANTS: These are breached and C/A arises on the date of delivery
(1.) Covenant of seisin: Grantor promises that he owns entire estate.  It is breached if there is an encumbrance or restriction.
(a.) IN SWD, Grantor only liable if he made title defect.

(2.) Covenant of right to convey:  Grantor promises he has the power to make conveyance.  OK if grantor has title, under no disability, or if acting as trustee or agent for owner.  It is breached seller is trustee of property and wants to sell it, but trust forbids it.
(a.) Very limited in application
(3.) Covenant against encumbrances: Grantor promises there are NO easements, covenants, mortgages, liens or other encumbrances on the property. 
(b.) FUTURE COVENANTS: A FC promises that the grantor will do some future act.  FC is not breached until the grantee or his successor is evicted form the property, or otherwise damaged.
(1.) Covenant of general warranty:  Grantor promises that grantee will not be disturbed from right of possession by anyone in the future.  Grantor will defend on behalf of grantee any lawful claims existing at the conveyance date, and will compensate the grantee for any loss sustained by superior title.   
(2.) Covenant of quiet enjoyment: Grantor promises that grantee will not be disturbed in possession or enjoyment of property by a 3P’s lawful assertion of superior title.  Breached and C/A arises when grantee thrown off property or quiet enjoyment disturbed
(a.) This is the same as covenant of warranty.

(3.) Covenant of further assurances: Grantor promises that he will execute any other documents/acts needed to perfect title.  
(c.) Brown v. Lober: Grantor conveyed land to Bosts but only conveyed 1/3 of mineral rights. Bosts conveyed to Browns with a GWD.  Didn’t list limitation in description.  Browns prevented from selling all min. rights to Coal Co.  The 10 yr S/L prevented suit on the present covenants, so the Browns sued the Bosts' executors seeking $4K in damages for Br/ covenant of quiet enjoyment.  Held: No.  The mere fact that the P had to modify K with the coal co. is not enough to constitute constructive eviction necessary for a Br/cov. of QE.  FC not breached.
(1.) Note: Covenant of seisin breached (Grantors warrants all he conveys).  Grantor didn’t expressly limit the mineral rights



(a.) Browns should have done a title search!!!


(d.) Damages for breach of covenants:

(1.) Covenant of seisin: Return of all or portion of a portion of the purchase price.  Buyer does NOT get fair market value of the land (not even increase in value).  This is based on historical roots.
(2.) Covenant against encumbrances: Different measure-
(a.) If easily removable (ex: mortgage), damage is cost of removal (pay off mortgage).

(b.)  If not easily removable (ex: restrictive covenant or easement), the damage is difference between market value without and with encumbrance.  Total amount limited by the total price received by warrantor
(e.) Note: Covenants “run with the land”- All sellers are liable to subsequent buyers for Br/FC as long as they provided GWD.  However, Subsequent buyer can only sue seller for the amount they sold property (no appreciation included).  
(f.) Note: When property is transferred, jurisdictions split on whether there is an implied assignment (of chose in action). Ex: A(B( C, where A didn’t own the property.  Breach of present covenant turns into a “chose in action” following delivery:
(1.) MAJORITY- Chose of action not assigned (C can’t sue A)
(2.) MINORITY- C/A is impliedly assigned (C can sue A)

(a.) Rockafeller v. Grey 
(b.) Note: Once B conveys land to C, B can not assign C his “chose in action” against A.
5. DELIVERY: A deed is not effective to transfer an interest in land until it has been delivered by the grantor to the grantee. A deed not delivered has no legal effect.  “Delivery” requires words/conduct by grantor that shows intent to make the deed operative now and pass interest to grantee.  Usual method is physically handing over deed, but not necessary or required. Crucial element is intent.

(a.) Note: Deeds can NOT be wills!  Deeds must be delivered.
(b.) Sweeney v. Sweeney: Decedent (Maurice) and his brother executed two deeds: One conveyed prop owned by M to his brother, and the other conveyed it back to M. After execution, M continued to occupy prop and leased out the prop. 2nd deed was destroyed in a fire, and the M's wife brought action against the brother. Under CT Prop law, did ∆'s execution of deed constitute a delivery, such that ∆ (bro) no longer held title? Held: Yes, this was a delivery. Further, this could not have been a conditional delivery, because it was oral condition b/t grantor & grantee, not a 3P as required.  Ct will ignore the oral condition.  (MAJORITY RULE)

(c.) 3 way split on Oral conditions:

(1.) MAJORITY: If you have an oral condition attached, you must ignore it oral conditions; but delivery is effective.


(2.) MINORITY:  Can’t have an oral capacity, but no delivery
(3.) MINORITY: Oral condition is ok; honor conditional delivery if condition is met.  If not met, no delivery   
(d.) Conditional delivery- (A delivery must be made to a 3rd person and not the grantee) requires that the deed be placed in a 3P, not a party to the deed, until the event occurs. Then the deed would be delivered to grantee. Here, oral condition ok and can be death. Must be irrevocable & no right of retrieval. It guards against false claims, fraud and fabrication of evidence.    

(e.) Chilleni: Guy gave a deed to wife.  He went off to war.  He wants wife to have it if he dies in war.  He comes back.  She wants property and says it was delivered. Held: Use second minority reasoning (#3).
(f.) Rosengrant v. Rosengrant:   H&M had a banker prepare a deed from them to J.  They signed it.  Had this manual delivery ceremony.  J gave it to banker to hold until H&M died.  Banker stuck it in an envelope. Some one wrote J’s & H’s name on the envelope.  When H&M died, J took the deed and recorded it.  But nephews and nieces sued.  Held:  No delivery.  H’s name and actions also show that he intended to reserve a right of retrieval. He was trying to use the deed with the condition as a will.  Under OK law this can’t be done. No intent shown by H
(g.) More Delivery Rules:

(1.) Grantor can always write a condition in a deed.  Court will uphold this and delivery will be effective if condition met.
(a.) Problems occur with oral conditions.

(b.) Condition can NOT be death


(1.) Split: most say it’s trying to be a will – no good


(2.) Can get around death through sneaky wording.

(2.) If grantor dies before condition is met, property is not part of estate. You wait and see if condition is satisfied first.


(3.) Grantor can always convey LE to himself with FI to grantee.
(4.) Note: Once deed is delivered, title passes.  It can NOT be canceled, returned, or taken back once delivered. A new deed must be drawn up and delivered to former grantor.

D.  THE MORTGAGE: With RE purchases, most people don’t have available cash to buy property.  People need to borrow money
1. TWO TYPES OF DEBT
(a.) Secured debt- Where a piece of real property stands as security for the repayment of a loan.  If mortgagor defaults, lender uses property to pay himself.


(1.) Mortgagee (lender) always gets paid.



(2.) Mortgagee has priority over unsecured debt

(b.) Unsecured debt- No asset that mortgagor owns is responsible for repayment of debt.  Lender can sue breaching party (Br/K). Other ways to collect from suit- attach bank account, real property, garnish wages.
(c.) Ex:  $1000 debt owed by debtor. Secured by Blackacre.  Also $100K in unsecured debt. Blackacre sold for $50K.  Secured guy full $1000, unsecured guy gets only $49K
2.  TWO DOCUMENTS FOR MORTGAGE PAYMENTS:  

(a.) Promissory Note: 1 pg standard IOU form. 
(1.) Usually combined with mortgage.
(b.) Mortgage/Deed of Trust: gives lender a secured interest in property.  It is recorded in the chain of title.
(1.) Deed of Trust- used in South and West: Borrower transfers title to a 3P as trustee for the lender to secure the debt. (lender usu. names 3P- title company). Owner maintains all rights.  If debt not paid, mortgagor defaults, and trustee sells land. Used in CA!!
(a.) Power of sale is a private non-judicial sale. No need for judicial foreclosure
(b.) Private foreclosure- buyer does NOT have right of redemption!!!
3.  HISTORY: Borrower lost legal title to property with mortgage. Borrower only get property back after making all payments. Governed by courts of equity.
(a.) Law change from forfeiture (lose land and $) to “equity of redemption” (Borrower has time to pay remainder of debt)
(b.) CA- Right of borrower to redeem property after default is protected by statute before property is foreclosed (cuts of borrower’s rights).
(1.) Right exists for private and judicial foreclosure.
(c.) Judicial foreclosure- using the courts to obtain foreclosure.

(1.) Today: Statute allows borrower to redeem property from buyer w/in 1 yr. after foreclosure sale if lender uses judicial foreclosure.
4. TODAY: When borrower puts up property for debt.
(a.) MAJORITY: Mortgage does NOT transfer title from borrower to lender (Harms v. Sprague). 

(1.) Lien theory – Mortgage only gives a security interest.

(b.) MINORITY: Title is transferred to lender


(2.) Title theory – only a couple of jxs. use this.

(c.) Note: Lenders will usually negotiate with borrower before foreclosing



(1.) Banks make their $ from interest, not sales



(2.) Bankruptcy halts foreclosure sale.

5. STEPS IN FORECLOSURE: Lender calls up trustee to start foreclosure sale
(a.) Notice of default- recorded to tell everyone borrower in is default and going to foreclose

(b.) 3 months after notice of default, Trustee records notice of sale – says that property will be sold (time and place) 

(1.) Date must be at least 21 days after notice of sale

(2.) Lender must serve the borrower and publish it in a newspaper once a week for 3 weeks 

 
(3.) Borrower has 3.75 months to do something!!

(4.) Anytime prior to 5 days before sale, the borrower has the right to reinstate the loan!!

(a.) Reinstate the loan- He must come up with all unpaid payments with interest. Stops foreclosure sale and loan continues



(b.) Statute that allows for reinstatement, trumps this loan doc.
(1.) Civil Code 2924 – this right can not be waived!

(c.) If borrower can not reinstate, trustee sale occurs:

(1.) The procedure of the sales are standardized in Civil Code

(a.) Must be held in county where real property located

(b.) 9-5 on a weekday

(c.) Can be conducted by trustee, attorney, certified auctioneer
(d.) Often done in office of trustee.

(2.) These rules avoid under the table transactions. To protect borrower.

(d.) MAJORITY- As long as trustee complies with statutory requirements, the trustee owes no fiduciary right to borrower to accept a certain price for house.

6. SALE: Sold to highest bidder.

(a.) Bidding at a Trustee Sale (statutory rules)

(1.) If you not the lender, you must show up at sale with cash.

(2.) Trustee can accept certified checks or cashier’s check. (usu. cash)

(b.) A bid is an irrevocable offer to purchase (no contingencies to inspect, etc.)

(1.) If you are a high bidder, you must purchase the home.

(c.) What ever is owed on the loan, the lender can use to bid

(1.) Lender can bid up to the amt of indebtedness (credit bid ok)
(d.) Proceeds of foreclosure sale


(1.) Borrower can keep increased equity after lender is paid off. 
 

(2.) If property decreases, lender keeps everything.
 
(e.) Note: Borrower can try to sell property individually; get a better price

(f.) Note: Borrower can deed property to lender to avoid sale, credit report notice

7. DEFICIENCY JUDGMENTS: 

(a.) Deficiency: Amt. of indebtedness if property sold for less than purchase price
(b.) CCP 580d: NO deficiency judgment if lender forecloses by private sale

(c.) CCP 580b: NO deficiency judgment in judicial foreclosure when:


(1.) When seller made the loan to the buyer


(2.) Owner-occupied single family dwelling


(d.) Deficiency judgment available for:



(1.) Commercial property 



(2.) Anything other than the initial loan


(3.) Refinancing loans



(4.) Second homes

II. TITLE ASSURANCE: There are 3 main ways to protect yourself against title defects- 1) Warranty deeds; 2) Title Insurance; and 3) the Recording Acts.   
HYPO: If there is a $100K lien in favor of X against Blackacre. O who gave the lien, sells the property to A. And the lien is not recorded.

Options to Sue: 
1) Even if not recorded, the seller may breach a warranty leading to a C/A.

2) Buyer may also win under the recording acts

3) Buyer may also have a C/A against the TI company

If the lien is recorded,
1) Recording Acts probably won’t protect

2) Buyer may have a C/A against the Seller

3) Buyer may have a C/A against TI Co. if they didn’t list it.

A.  THE RECORDING SYSTEM: All states today have recording acts providing for recordation of documents affect land title.  These acts are designed to protect BFPs of land from secret unrecorded claims.  Old common law rule was Prior in Time.  The recording acts changed this inequitable system.  Statutes set forth rules about who prevails in recording act conflicts. System set up on a county- wide system.  To be recorded, document must be notarized and stamped at recorder’s office.  They index it. 
1. PURPOSES OF RECORDING ACT: 


(a.) Informational- Establishes a public record system


(b.) Preservation- Keeps all documents concerning title in a safe place

(c.) Protects subsequent BFPs of land against prior unrecorded interests- certainty
(1.) ex: O owns Blackacre. He records it.  O conveys to A. A doesn’t record this.  Then O sells Blackacre to B. B records this. Recording acts say B gets the land free from easement b/c A hasn’t recorded it.


(2.) BFP- Bona fide purchaser (purchaser who takes property w/o notice)
2. THE INDEXES: Indexes are cumulative. Recorded instruments (easements, deeds, mortgages, mineral rights) are indexed in two places: 
(a.) The Grantee Index: Entries listed alphabetically under name of grantee
(b.) The Grantor Index: Entries made chronologically under name of grantor listed alphabetically.
(1.) Entry includes name of grantor and grantee, description of property, types of instrument, and a reference to the volume and page of deed books where a copy of the deed can be found.

(c.) Note: There are also tract indexes

(d.) Grantor-Grantee index search: 

(1.) Use grantee index to discover from whom each previous owner took title.  Look back for a chain of title for a period of acceptable years (60)
(2.) Then use grantor index to ascertain what transfers each owner made during his tenure on the land.
3. CHAIN OF TITLE PROBLEMS: To give notice to subsequent purchasers, a deed must be in the “chain of title” Chain of title includes those documents of which the purchaser has constructive notice.  An instrument may be recorded, but for some error  a diligent title searcher would not find it.  It’s not in the chain of title. What happens?
(a.) Two Innocent Party Ex: A records his easement, but recorder messes up. It won’t be picked up in standard title search.  If B later buys the land and A comes along, who wins? 50/50 SPLIT
(1.) CA- Holds for subsequent purchaser (B wins!)




( BFPs can’t be charged with something he can’t find.

(2.) Others say A wins!! He did everything right
(3.) Some commentators say to put the burden on A for the initial index.




( Note: This is followed by no one!!


(b.) “Wild deed” – recorded deed which is NOT recorded w/in the chain of title.


(1.) NO ONE is on constructive notice (all jx. concur)
(2.) Name changes: If she conveys a mortgage to B under Fisher, then changes her name to Taylor and conveys property to S*. S will win!  Fisher mortgage is a “wild deed” – not in the chain of title. S won’t see it if he did a diligent title search.  B should have done a title search.


(3.) Traditional wild deed problem: 
 



O

          (    )

         A     )

 


       (         )

       B         )

 


                 C*

C wins! No title searcher will find the deed from A(B.  Not unless you had actual notice.  No one would know to look under A’s name.
R-N Statute: 

1st Question: Does C have constructive notice of B? No- It’s a wild deed.

2nd Question: C must record first.

But, this didn’t happen. So, B’s record doesn’t count (it can’t)

( With a wild deed, B is considered unrecorded.


(c.) Multiple conveyances for different lots on one deed:
 


    O        [Note: B= Blackacre; W= Whiteacre]

               (    )

 

              B / W
            (          )

(deed) A          )   [Note: O also gave A an easement over Whiteacre]

B* 

Issue:  Is B on constructive notice of this deed containing the easement?
Very often, only the first legal description is written down,


A: It’s findable, but it’ll take work.  B must look at the deed from O( A

 

Courts split!! Note: If O used 2 deeds, this problem would be solved.
(d.) Guillette v. Daly Dry Wall, Inc:  The G deed said that O similarly restricts the property he maintains. O is giving G the right to restrict other properties. Whiteacre is restricted!!  O sells W to D. D has no actual notice that W had residential restriction. G forbid D to build otherwise. G sued D. Held: D is on constructive notice. D should have looked at the deed from O( G. He would see this restriction.  You must search under grantor’s name for every property the owned.  Something there may pertain to your property (expanded title search)

(a.) Note: Jurisdictions are split 50/50 on this issue.
(b.) CA: All land sales are accompanied by title insurance. They assume the risk of these situations.  Either TI co. finds it or they are on the hook if something happens later on.

(c.) Now: For subdivisions, the developer must submit plan w/ restrictions
 

(d.) D can go after is there is a GWD (violation of cov./encumb)
 
(e.) Deeds recorded before the grantor obtains title- estoppel by deed
 
        


          O

             


             )

                  A     )

                 (        )

                  B       )

       



               A
If A is fighting with B, B will win! Under estoppel by deed, title moves from O(A(B.  Even though A didn’t own property when he sold it to B, he can not come back and say he is the subsequent owner. A is estopped from claiming he beats B b/c he sold to B

                  O

                     )

              A     )

             (        )

             B       )

                       A
                          )

                          C* 
Who wins? C or B?

 
MAJORITY- Limited search required. C wins! A( B is not in the chain of title

MINORITY- Expanded search required. B wins! A has nothing left to transfer.
(f.) Late File Deeds
    O

                      

              (    )

     


              A    )

             (      B
    


             A       )

       



          C*
Who wins? A or C?

Under a standard title search, is C on constr. notice of A? NO! C won’t see when A recorded b/c it cam after B recorded!! The only way he would know is to keep looking under O

CA, Half of states- Use standard title search.  C wins!!

(a.) Corollary: R-N, R Statutes: A’s action doesn’t count as recording!!

Even though A technically recorded first, it don’t count it b/c he is outside the chain of title

Minority (MI, NY)- C must search under every grantor until the present.  A wins!! More extensive title search required. Late deeds are in chain of title.
4. THREE MAJOR TYPES OF RECORDING ACTS:  

(a.) “Race” Statutes: Title to land determined solely by who records first.  Whoever wins the race to record prevails over a person who has not recorded or who subsequently records. Notice is irrelevant 


(1.) Benefit: Creates certainty and only punishes those who don’t record.


(2.) Detriment: Could lead to fraud



(3.) Only 2 States use Race Statutes

(b.) “Notice” Statutes: A subsequent BFP prevails over a prior grantee if he has 
no actual or constructive notice of a prior claim at the time of the conveyance.


(1.) Note: This includes where prior grantee fails to record.


(2.) Subsequent BFP does NOT need to record first or even at all.

(3.) Benefit: Prevent fear of buying land in old Race Statute states

(4.) Problems: Actual notice is hard to determine

(5.) About half the states (48) use Notice Statutes

(6.) Shelter Rule: A person who takes from a BFP protected by the recording acts has the same rights as his grantor.  
O

(   )

A    )

       (      B*(?)

A        )

           B
             )

              C



If B did lack notice of A at time of purchase, then B wins!

The Shelter Rule says that B beating A would be worthless if B couldn’t then transfer to another person.

STEPS:



1) You look at C as the subsequent purchaser

2) You ask what are the recording acts?

If Race Statute, C does not win b/c A recorded first.

If Notice Statute, C doesn’t win v. A b/c he has constructive notice of A

BUT,

3) You apply the Shelter Rule:

B did not know of A when B bought the interest. So B would win against A.  Thus, C will win against A.

(c.) “Race-Notice” Statutes: Subsequent BFP wins if he is without notice of the prior conveyance and he must record first.

(a.) CA is a R-N Statute State
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         O   (O dies, H inherits O’s property)
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Who wins?  B wins!!

In a Race Statute, B wins! He recorded first

In a Notice Statute, B wins!  He is subsequent BFP and he did NOT have notice

In a Race-Notice Statute, B wins! He is the subsequent BFP, did NOT have notice, and recorded first.

Without recording acts, B would never win!!

We need this outcome though to promote certainty.  No one would buy from heirs.  Otherwise, the market for that property would cease.  The heir should be allowed to sell it.

[Note: The Recording Act does not protect donees, only purchasers.  A would wins against H alone.  Donees are NOT BFPs (not purchasers, no consideration]
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Under a Notice Statute, who wins? C wins!

STEPS:

1) Who is the subsequent purchaser? C

2) Does C take without notice? YES (asterisk means no notice)

No actual notice and no constructive notice. C wins!

When C does a title search, he will not see, nor could he see, anything about B.

Under a Race-Notice Statute, who wins?  

STEPS: 

1) C is the subsequent purchaser

2) C had no notice of B – ok!

3) Did C record before B? NO. C does not beat B under the Recording Act

BUT,

4) Under the Shelter Rule, 

Is C sheltered from B by purchasing from A, who beats B? YES!! C wins!
Reason: B had no notice of A, but A recorded before B. So A would beat B.

(d.) “Zimmer Rule” in R-N Statutes: Used by half of R-N States.  If you are a subsequent purchaser, you don’t get the benefit of the recording acts unless all conveyances in the chain of title are recorded.
(1.) Advantages: 1) Makes people record; 2) prevents inquiry about off-record matters; 3) Avoids wild deed problems in the future
(2.) If someone up in the chain of title didn’t record, you can do an inquiry affidavit.  Put a memo in the index so a title searcher can find the transfer
O
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     A    
Normal R-N Jx- C wins!
Zimmer States- C will NOT win b/c B didn’t record.
( There is no good chain of title.

C should wait until B records before he buys.  That creates a chain of title with recordation.

5.  THREE TYPES OF NOTICE:
(a.) Actual Notice: The subsequent purchaser actually knows about a prior conveyance. Ex: B knows about the prior conveyance from O to A.
(1.) Someone can tell you, you cold read about it, you do a title search and the prior conveyance shows up

(b.) Constructive Notice: Occurs when the subsequent purchaser should have found the grantor’s name in the index if did the required title search appropriately.
(2.) Orr v. Byers: P obtained a judgment v. Elliott. Judgment lien issued to secure payment. Land abstract of judgment recorded a month later but atty. misspelled Elliott's name. Title searcher wouldn’t find it. Elliot sold to ∆ (no actual notice). P sued ∆. Held: If spelled right, the ∆ would be on constructive notice. But ∆ not on constructive notice b/c he need NOT look under every misspelling.  He looked under the right spelling and didn’t find it.  He did nothing wrong. Idem sonans doesn’t apply.



(a.) Note: Traditional rule allowed idem sonans and same sound.




(1.) Now: There are too many names to allow it.



(3.) Diminutives: 




(a.) MINORITY (less-populous states): allow Bob for Robert



(b.) MAJORITY (more-populous states): No need to look.



(4.) The law doesn’t recognize middle names
(c.) Inquiry Notice: Under certain circumstances, a purchaser is required by law to make reasonable inquiries.  He is charged with notice of whatever the inquiry would reveal, even if he didn’t make the inquiry.  Two areas concerning inquiry notice: 1) possession/presence on property and 2) things findable in the records: 
(1.) Harper v. Paradise: Did the reference in the 1928 deed constitute constructive notice and raise a duty to inquire regarding the 1922 deed, such that Paradise should have known his interest was in a life estate pur autrie vie? Held: Yes. They had inquiry notice of the original deed. The 1928 deed gave notice to check the other deeds it mentioned.
(a.) When you do a title search you must read every deed not just look at the index.
(b.) Rule: If a recorded instrument expressly refers to an unrecorded instrument, the purchaser has an obligation to make inquiry into the contents of that instrument.


(2.) If subsequent purchaser makes a reasonable inquiry, he can prevail.

(3.) Memorandum lease example: sometimes the whole lease is not recorded, only a memorandum of the lease.





O

          (    )

         A     ) 

 


               B* 


B is on notice of the memo lease. Is B on notice of the actual lease? SPLIT
If B were buying the apartment complex, he would usually send the current tenants an estoppel certificate- It asks all tenants what interests they claim (ex: lessee may have the option to buy property for $50K.)
If not mentioned in estoppel certificate, tenant is later estopped from bringing up rights.

(4.)  Presence/possession triggering inquiry notice.
(a.) Waldorff Insurance v. Eglin Bank:  Waldorff, a lessee, had an option to buy his unit.  No actual notice and no constructive notice, but there was inquiry notice b/c Waldorff was living there and acted like he owned it.  Bank needed to look at each unit and see if there was anyone is possession.  They should have asked Waldorff if he had any interest.  
(5.) CA Rule of Inquiry Notice: Only if the actual possession of property is inconsistent with the record notice is the other party on inquiry notice.

(a.) ex: 3 people live in a house. Record title in son’s name.  Son then conveys to mother.  He moves. She doesn’t record. Son defaults and bank wants to foreclose. Mother sues bank Held: If all three of them lived in the house, bank would NOT be on inquiry notice.  Because record is in son’s name and only mother lives in the house, bank should have inquired.  If bank didn’t search- Mother wins!
6. FORGED, STOLEN, AND FRAUDULENTLY OBTAINED DEEDS
(a.) Forged deeds: If there is a strict forged deed, the BFP will lose.  We need to protect landowners.  Courts don’t want to promote theft of land.
(b.) Fraudulent deeds: Where a “purchaser” tricks a O into selling land or takes advantage of an elderly landowner and then sells to a BFP.  BFP is more innocent than O.  O could have protected himself better.
(c.) Theft/stolen deeds: Where A finds a deed and transfer it to himself and then sells to the BFP.  BFP is more innocent than O. O could have better protected himself and his deed.  The deed should be left in a place where it can be take.

B.  TITLE INSURANCE
(a.) Definition: For a premium paid upfront, a TI company will guarantee the title is a certain way and protect against certain defects in title. If not TI company will pay the loss  


(1.) Seller usu. purchases for buyer, Lenders require title insurance.



(2.) Policy effective as long as owner owns the land.  Until he sells it.


(3.) Title ins. doesn’t have escalations clause- Covered only for orig. value

(b.) ALTA: American Land Title Association- Most TI companies use their form



(1.) Title insurance is a K- K law applies


(2.) Standardized form used
(c.) Record Title Insured: TI company does a search of record title only (does NOT go outside records nor inspect property) and looks for interests against land.

(1.) Company produces preliminary title report – shows who owns it, encumbrances, restrictions, easements on land.


(a.) Buyer decides whether to buy or not based on this.

(2.) TI company then produces actual title report and lists defects on schedule B in policy (ex: $100K lien, utility easement, condo restriction)

(a.) TI company only insures good record title, NOT clear title.
(b.) TI insures there is no defect outstanding against property other than that listed in policy (exclusions and schedule B items)
(c.) If TI Co. goes to property and sees an AP on the land.  If they know and don’t tell you, are they liable under the K? NO!!!

(d.) TI does cover the land but does NOT say it is 18 acres or that there are no easements on it or that there are no APs on the land.


(d.) Things NOT covered/insured under Title Insurance K:



(1.) Exclusions:
(a.) Any type of public restriction (zoning ord.) unless it has been 

recorded in public records and listed on Schedule B.



(b.) Governmental police power- Coming to close down property



(c.) Eminent Domain- Gov’t wants property to public use (airport)



(d.) TI company NOT liable for anything: 
(a.) If purchaser created, agreed to defect  
(b.) not recorded in pub. records at date of Policy
(c.) NOT known to TI company at date of Policy





(d.) when there is NO loss or damage





(e.) when defect was created after date of Policy
(f.) if purchaser had actual notice of a non-recorded defect (would win under recording acts)






(1.) If “A” recorded & TI missed it, recovery


(2.) Exceptions: 




(a.) People living on property but not recorded (AP, inquiry notice)
(b.) Easements NOT shown in public records (those that rise by operation of law and unrecorded)
(c.) Encroachments, boundary disputes, things that could be disclosed by an accurate survey

(d.) Any lien not shown by public record (ex: mechanic’s lien)
-----
(e.) Company will list exceptions it found (mineral rights, lien)


(1.) These exceptions found are NOT covered

(f.) Optional extended coverage available (eagle policies)



(3.) Advantages of Title Insurance



(a.) Deep pockets




(b.) Seller may be judgment-proof, dead.



(c.) easier to settle




(d.) TI Co. pays atty’s fees for attacks on your prop. by a 3rd party.

(4.) Disclosure Duty Rule for Title Insur. Companies: 50/50 Jx split.

(a.) YES, there is a duty- TI Companies are also acting as title searchers for the buyer.  Thus they have a duty to do an accurate and reasonable (non-negligent) title search. Would a reasonable title searcher have found this and disclosed it to the buyer?

(b.) NO, there is no duty- TI Companies are only liable based on the contract.

(c.) Rogge v. Chelsea (1989): Rogge bought from Kosa (survey showed property was 18.33 acres but the deed  from Aiello to Kosa showed property as 12.4 acres.  ∆ issued title policy. P claimed 5.5 acre shortage was insurable loss (K claim) and Chelsea was negligent for failure to disclose (tort claim). Held: K claim fails.  Title provision excepts boundary problems coverage if could be determined by an accurate survey. Tort claim is remanded for TC to determine if TI Co. has a duty.
(d.) CA Rule: There was a duty. The legislature reversed this by statute.  NOW- there is no tort duty on title insurance companies.
(5.) TI protects v. title defects, NOT things making land less valuable 
(a.) Lick Mill Apartments v. Chicago Title (1991-CA): Prior owner didn’t clean-up. Property contaminated. Lick Mill (P) had to cleanup up hazardous waste. Pwanted Chicago to pay for it claiming unmarketability of title. Held: NO! TI protects against defects in title. Not insuring against physical conditions/problems with property.  Marketability of title is not affected by physical problems. The title is still clean and marketable.  The land/property simply less valuable. MAJORITY RULE
 

(6.) SEE TITLE INSURANCE WORKSHEET! Notes for explanation
III. PRIVATE LAND USE CONTROLS: THE LAW OF SERIVTUDES
A.  EASEMENTS: Private agreement granting an interest in land that entitles a person to use land possessed by another, usu. for mutual benefit of community (beautify, increase market value, peace & harmony). A positive easement allows a person the right to enter onto another’s property and do something on that property (ex: to cross land) 
2. CREATION OF EASEMENTS: Generally require written instrument signed by the party to be bound (S/F applies) Easements continue until they are specifically terminated.

(a.) Written Easements: Majority go to a direct grantee, very few to a third party
(1.) Common Law Rule: Can NOT reserve an interest in a stranger to the title. It must be from grantor ( grantee, NOT to a 3rd Party.
(2.) CA Rule:  A grantor CAN reserve an interest to a stranger.
(a.) Willard v. Church of Christ, Scientist (1972-CA): M sold P land (lot 20) subject to formal, written easement for church parking on Sunday. Church lawyer wrote it. P then sold to Willard (W) but didn’t tell him about the easement. W is unhappy that Church (∆) is parking there. ∆ claims to have an easement. W sues to quiet title says easement not created properly Held: NO. JUDG/∆.  CA changes law b/c CL rule is antiquated (like strawman in Riddle) 
(1.) Note: W would lose on recording acts b/c even though it’s not on deed from P( W; easement is mentioned on deed from M( P
(2.) Note: W would have C/A v. P depending on type of deed conveyed (QC- NO; WARR. DEED- YES, SW- ?)





(3.) Note: W would have a C/A v. P for fraud

(4.) Other ways around common law rule





(a.) M ( C ( P (reserving easement to C)





(b.) M ( C (easement, rec.); M( P (rest of prop)





(c.)  M(P; P( C (easement, rec); P(W (rest)


(3.) Easement Appurtenant v. Easement in Gross: 
(a.) Easement appurtenant- Easement benefits the land, not a particular owner of the other property.  It burdens the land in which the easement in located. Runs with the land

(1.) Dominant tenement- benefited parcel 





(2.) Servient tenement- burdened parcel (land w/ easement)



(a.) If buy parcel, will be burdened by easement
(b.) Easement in gross- Easement given to a particular person. Benefits the owner of the easement and ceases to exist beyond that particular person. Not meant to run with the land.
 



(1.) ex: Right to run fishing boat (owned by J) on X’s lake




(2.) Conveying Easements in gross:






(a.) commercial easement (fishing boat) - YES







(b.) recreational easement (swimming) – NO
(c.) Interpretation: When in doubt, courts interpret easement as appurtenant 
(d.) Willard hypo: Scientists move, Baptists to Scientist’s old lot.  Who gets easement depends on type of easement.

(4.) Duration: Easements can created to be of any duration (term of years, defeasible, perpetuity) 


(b.) Non-written easements (arise by implication – implied by law: exceptions)
(1.) Irrevocable license (not really an easement)
(a.) License: An oral or written permission given by the occupant of land allowing the licensee to do some act that otherwise would be a trespass. A license is completely revocable- easement is not.
(b.) 2 Exceptions to revocability of licenses:
(1.) A license coupled with an interest: Interest is incidental to ownership of a chattel on licensor’s land


ex: Right to cut timber on property

(2.) Equitable Doctrine of Estoppel: Imposed in situations of unfairness. One party estopped from asserting a right otherwise allowed. Includes reliance & prejudice



ex: Insurance Co. tricks you into letting S/L run out.
(c.) Holbrook v. Taylor (1976): In 1964, Taylor (P) bought the land next to Holbrook’s (∆), and built a house in 1965. P given permission by ∆ to use haul road. P used/maintained  ∆’s road   during construction. After construction, P continued to use road to access the public highway. Then ∆ blocked the road and wanted to revoke license. P sued claiming right to use by prescription and by estoppel. Held: No prescription- access was by permission. Irrevoc. license created by estoppel- No other access to house, P’s expectation of being able to use this easement. $ to build and maintain road taken into account
(1.) Problem: This hinders dev. on ∆’s prop and gives P an irrevocable license for free



(2.) What happens when B buys from ∆? Is B bound? 

(d.) Irrevocable licenses NOT as good as easements



(1.) If another road opens up, ∆ could get license revoked



(2.) If P’s house burns down, license could be revoked



(3.) License not covered by TI- not recorded.




(a.) P could record the license/court decision


(2.) Easement by prior existing use: 
Factors looked at by court to determine if easement created:
(1.) Intention of parties- parties intended to continue use/create ease. after tract divided
(2.) Properties must originally have a common owner- owned by same person
(3.) “quasi-easement” –prior existing use at time tract was divided (ex: road was there)
(4.) Necessity – Nec. for easement to continue (usu. factor of cost- how much to change)



(b.) SPLIT IN AUTHORITY
                 (1.) English- only easement by PEU under strict nec. (no other way)
                 (2.) American – only need reasonable necessity (the cost of altering)

(5.) Purchase price- Lower price implies use intended to continue
Note: Use necessity and purchase price to determine intent. Also type of warranty deed to grantee- if warranted for no easements, usu. a sign that it was not intended to continue
(b.) Van Sandt v. Royster (1938): B owns 3 lots (4, 20, 19) and builds a private sewer line across them. B sells lot 19 to J and lot 20 to M. Both connect to B’s private sewer line. Lot 4 is sold to G. Then 20 sold to Royster (∆) and 19 sold to Van Sandt (P)
P finds raw sewage in his basement. He finds the private sewer line coming from G’s and Royster’s land. G and ∆ have no right to have sewer line run through P’s land; need an easement. P sues. Held: Judg/∆.  All elements satisfied.  Easement created by facts.




(1.) Note: you do not have the right to put a sewer land through someone’s land. This is trespassing. Remedy is usually injunction (stop them)

(2.) Bailey made a mistake: When she sold the lots, she should have written an easement in the deed.

(c.) Implied easement binding on subsequent BFP? SPLIT


(1.) MAJORITY- BFP loses! He is bound by easement b/c 

recording acts don’t apply to non-written interests.
 



(2.) MINORITY- BFP wins! Recording acts are relevant and 

if easement not recorded, gen. no notice (inquiry notice?)
(3.) Courts gen. do a cost-benefit analysis (who should win)
(4.) Note: Think about deed. Warranty? Grantor liable?

(3.) Easements by necessity:  Implied if the owner of a tract of land divides the tract and in doing so deprives one lot access to a public road. Necessity must arise at the time of severance. 



(a.) 3 Requirements for an easement by necessity:




(1.) Common owner of land




(2.) Property is severed
(3.) Severance needs to create a strict necessity for one parcel to get an easement across the other.




(b.) Most Jxs. require strict necessity:
(1.) ex: If you have a way off property over the mountains or across water, then there is NO strict necessity.
(c.) Othen v. Rosier: Othen (P) has land-locked property; can’t get out w/o crossing another’s prop. (not suff. alone to get easement).  Hill owned all the land and sold it off bit by bit. Held:  No easement by necessity. P’s prop became land-locked by a sever-ance, but it wasn’t Rosier’s prop that land-locked it. You can only get an easement through the property that land-locked your prop.
(c.) Note: Some jxs. allow a land-locked prop to do a private right of eminent domain and pay for land taken for road (rare). 
(d.)HYPO:                     

[image: image1]
(4.) Easements by prescription- Analogous to adverse possession.



(a.) Elements for an easement by prescription:




(1.) Statutory time period






(a) MAJ states use same time limit as used for AP




(2.) Open and notorious




(3.) Exclusivity (SPLIT)






(a.) MAJ, CA- Exclusivity NOT required.





(4.) Non-permissive





(a.) Permission defeats prescriptive use





(5.) Continuous

(b.) To establish the doctrine of prescription:





(1.) English law: created Fiction of the Lost Deed. 
(a.) If using someone’s land for the requisite time, courts presumed she did so under a grant from some former owner, which is now lost. 
 



(2.) American Rule: Analogous to adverse possession.
(c.) Once created, the owner of the servient tenement can NOT block/interfere with the easement.




(1.) Majority Rule: Adverse claim of right created




(2.) Old English Rule: It is fiction that O conveyed to A.

(d.) Othen v. Rosier (1950): see above for facts. P claimed easement by prescription. He and predecessors used road for a long time. Held: NO. O wasn’t exclusively using the road. ∆ also using it.  O also had permissive use. O is not exercising right to create easement if given permission. ∆ controlled access and kept gate unlocked. By not locking it, he was giving permission.



(e.) Permissive Use (and problem)




(1.) Majority Rule: Permission defeats prescriptive use

(2.) Problem: Owner can grant permission to use to prevent prescription, then revoke the permission; back and forth





(3.) What is permission: 





(a.) a license – pay money for it





(b.) Not good enough to say it to yourself

(4.) HYPO: Permissive: O owns house on golf course. Golfers hit balls into prop. If O doesn’t complain and stat-utory time passes, golf course obtains an easement by pre-scription to hit golf balls into O’s prop. and retrieve them

(e.) Implied Easements and recording acts: COURTS SPLIT
HYPO: T crosses H’s land w/o permission, gains easement by prescription. If B buys from H w/o constructive notice, who wins? SPLIT. Recording acts meant to protect BFP: 
(1.) MAJORITY- Find for T. Recording acts only apply to written transfers that can be recorded but are not. T not expected to record.
(2.) MINORITY- Find for T. Even if recording acts apply, there is inquiry notice. When B buys prop, he should see the road going to T’s prop.  He should inquire about road and who uses it.  He should have spoken to T.  B is on inquiry notice. T wins  
(3.) MINORITY- B wins. Recording acts apply.  T should have put something in writing and recorded it.  This is the least cost.

(h.) Continuous- HYPO: A buys land w/ stream through it. Then tomato peelings start coming down stream. Every June tomato cannery peel their tomatoes and dump them in the stream. A sues Canning company for injunction Held:  Sorry. They have an easement by prescription. They’ve been doing it for years. Seasonal nature doesn’t matter.

 



(1.) Recording Act issue:  A is a BFP without notice.

Ct- No!  Recording acts don’t apply to non-written easements.  Maybe she was on inquiry notice.

 (i.) Old CA Rule (overruled by statute): Easement by prescription could be used if AP failed (usually because payment of taxes issue)



(j.) Public Prescriptive Easements: 
(1.) Public land: Can NOT get an easement over public land (gov’t land)





(2.) Private land: Possible 
(a.) MAJORITY: If crossing over private land for access (road), then a public easement can by prescription can occur.
(b.) NEVER a public easement for recreational use.





(3.) Beaches:
(a.) MAJORTY: If beach is privately owned, NO prescriptive easement to use can be created.

(b.) NO prescriptive right for public access to beach
(c.) CA- Mean high tide line is property line- all dry sand is private property.

(d.) HI: All beaches are public. Private prop. extends only to vegetation line.
(e.) Coastal Commission: Used to make owners dedicate public access easements for improvement permits. NOT anymore.

(f.) Eminent Domain: Possible but too expensive!

(4.) Implied Dedication: Gion v. Santa Cruz: If public has been using beach for a long time, we assume owner made an implied dedication
 




(a.) Legislature reversed – Civ Code,§1009:    
(1.) overturned Gion. – no ID on land to the public

(2.) doesn’t apply to coastal property 







(a.) beachfront property- ok!
(b.) Exceptions:  2 ways to stop ID of private beach front property.

(1.)  §1008- If you post signs at entrance to property and at intervals. Must say “Right to pass by permission, and subject to control, of owner: Section 1008, Civil Code”

(2.) §813- Stop an ID or precrip. easement if you record a notice in the county recorder’s office.  Right of public to use land subject to control of owner.

(a.) Owner can restrict time when “easement” is good (daylight hours, pedestrians only, no motorcycles).

3. SCOPE OF EASEMENTS: After an easement is created, questions may arise about what use the easement owner can make of the easement or about what interference by the servient owner is permissible (change use, move location): Depends on the Intention of the Parties. Was the easement created expressly/implied OR by prescription? What changes are reasonably foreseeable?  Is the (increased) burden of the change on the servient tenement unreasonable? How long until claim is made?
(a.) Easement can NOT be used to access non-dominant land (even if owned by same owner of dominant land) MAJORITY RULE:
(1.) Brown v. Voss (1986): Predecessor of A gave easement to B for ingress/egress (easement appurtenant to parcel B). Brown (P) bought parcel C, used the easement to get from A to B then access C from B.  Voss (∆) said NO!  C is non-dominant. ∆ blocks easement. P sues Held: 
JUDG/P. Court balances factors.  Fact that P owns B and C does NOT matter. P can only use easement to go from A to B.  He can not go onto C.  Doesn’t matter where house is. Holder can NOT use easement to access non-dominant land. No injunction. Nominal damages to each side.
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(a.) DISSENT: No balancing needed.  This is an intentional act by P.  ∆ deserves equitable relief (injunction)
(2.) Penn Bowling Case:  Easement across servient land to get to bowling 
alley.  BA owner buys the adjacent prop. next door (restaurant).  Owner connects the two buildings. ∆ blocks easement. BA sues. Held: Onwer
can NOT access rest. from the easement (non-dominant land). Enjoined   use of the easement until owner puts the wall back up  

(b.) Balancing Burdens: Intentional action v. unintended encroachment.
(1.) HYPO- Unintended, damages: A builds skyscraper partially on B’s land. B finds out and sues. Court balances burdens v. benefits. Too expensive to move the $20mil skyscraper for B to have use to his land. Issue damages

Damages based on fair market value of property in dispute.

(2.) HYPO- Intended, injunction:  If A knew property line of B, and still built on it (ex: A asked B, rejected, but built it anyways). Intentional encroachment- no balancing. Court won’t care it will cost $20mil to move.

(c.) Increasing number of people who use easement (undivided):
(1.) HYPO- Adjoining parcels. A is dominant land. B has an easement appurtenant to get to A.  Owner of A can access any part of parcel A

If owner of A builds a skyscraper on A, who gets to use the easement? All 150 new tenants? B sues. H undreds unexpected people going down the easement. He expected one family. Held: JUDG/A. A still gets to use the easement, along with everyone else. Legal right to use. (MAJORITY)
(d.) Dividing up dominant tenement and increasing people who use easement:
(1.) HYPO: Owner of A subdivides A into 3 parcels (X, Y, Z). Who gets to use the parcel? SPLIT. Court looks at burden on the easement. 

(a.) Case 1: 3 lots appurtenant ( 26 small lots

(1.) Increase in the burden, misuse, enjoined the easement

(b.) Case 2: 40 lots ( 60 lots

(1.) Increase in the burden, misuse, enjoined the easement

(c.) Case 3: 1 lot ( 3 lots

(1.) NOT an increase in the burden, access is ok!

(d.) A should negotiate with the servient owner.  Prevents court battle

(e.) Restatement 3rd of Property (criticized- but looked at):
If the lot appears to be used in the normal development, the use of the easement will be ok (not followed by courts)

(e.) Easements by Prescription (type of use):
(1.) HYPO: 2 adjoining lots: A and B. Owners of A, cross B over a long period of time without an easement. B sues. Easement by prescription. (not granted for ingress and egress) Owners of A then build a road to have cars go on the easement to access A. Held: NO!  Holder can NOT build the road for cars. B observed A walking across land.  B didn’t allow cars to go down. Easement by prescription has lesser rights- can’t change use
 


(a.) Consider changing time for granted easement: buggy(cars
(f.) Changing or adding to the particular use of easement:
(1.) HYPO: Granted easement for ingress and egress for adjoining parcels. A is dominant land. Easement appurtenant on B to get to A. Owner of A wants to put power lines down the easement to reach his house. Does he have the right to do this? Held: NO! An easement of right of way is for people moving across land. Not allowed to put permanent objects on the easement.
(2.) HYPO: If not power poles, but owner of A wants to dig under the easement, put in water pipes and restore land. Held: SPLIT  

1) Traditional Rule (at least half of states) – NO!

2) Modern Rule- If you can move the intended transfer (i.e. water) over the easement, it is ok.   You can put big water tanks on the back of trucks. Water can be moved by truck, sewage can be moved by truck off the property. So you can put the easement in for water and sewage. Electricity can’t be moved, so you can’t build poles on the easement. 

3) Restatement- Look at the normal development of land



(3.) HYPO- Granted easement for ingress and egress on adjoining parcels.

A is dominant land. Easement appurtenant on B to get to A. Non-buried power lines exist. Cable TV invented.  TV lines hooked on to telephone poles. CA homeowners sued- misuse of easement. Different purpose! It increases the burden. Held: NO! Use of easement is ok. courts wanted cable TV.  This is the best way to put in the in wires. It would be prohibitively expensive to dig lines for cable TV.
(a.) Black letter rule: Owner of easement can’t sell his use or part of this use of the easement to another person for a different use.

(g.) Relocating an easement:
(1.) HYPO- Easement for ingress and egress on adjoining parcels. A is dominant land. Easement appurtenant on B to get to A. Owner of B wants to develop his property and the easement is in the way. He proposes to build a new road for A.  It will come out in the same place. Can A stop B from doing this? Held: YES!  B can not block the easement. Test is not about harming A, it is about property rights.  B can not move it without A’s permission.

(a.) Restatement View: If no greater burden, B should be able to move it. Most courts haven’t adopted this view!!

4. NEGATIVE EASEMENTS:  Agreements preventing someone from doing something on his own land (not planting trees to block neighbor’s view)
(a.) Positive easements- When someone acquires the right to do something on someone else’s land (ex: A’s right to go on B’s land)
(b.) Negative easements- Agreements agreeing NOT to do something (restricting activity) on one’s own land (ex: restrict land to single-family dwelling, promising not to build a factory on the land)

(1.) Enforcement occurs: 1) b/t parties and 2) b/t parties that purchase land

(c.) Negative easements run with the land


(d.) English courts did NOT want to enforce these as easements


(1.) Eng. has NO recording act system, so diff. to discover a neg. easement



(2.) One can see a positive easement


(3.) Negative easements could arise by prescription
(a.) ex: you never built a factory, so I have a neg. ease. by prescription” You can’t build the factory



(4.) SO, English courts only recognized 4 types of negative easements
(a.) Right to stop your neighbor from blocking your windows
(b.) Right to stop your neighbor from interfering w/ air flowing to your land in a defined channel

(c.) Right to stop your neighbor from removing the support of your building 

(d.) Right to stop your neighbor from in interfering with the flow of water in an artificial stream 

(e.) American courts had no problem accepting negative easements



(1.) The same problems did not apply in US Courts (recording acts exist)



(2.) Negative easements could NOT be acquired by prescription.


(3.) New negative easements could be created



(a.) ex: conservation easement



(4.) US still looked to contract law to enforce these agreements 




(a.) But problems with subsequent LOs.





(b.) NOT in privity so easements not enforceable at law.





(c.) Easement is worthless w/o it running.





(d.) New system created as a result (real covenants)
(1.) Note: England only allows privity for burden to run for a LL-T relationship 
(f.) TODAY: Little pressure to expand the list of negative easements b/c negative restrictions on land are treated as equitable servitudes.

B. COVENANTS: Enforcing promises b/t one or more landowners.  Promises generally restrict their land in some way (not to build a factory). Replaced negative easements. Two different types are the same promise, but use a different name (based on remedy sought).
(a.) Question to ask: Does the covenant “run with the land” – Is the covenant binding on subsequent purchasers?


(b.) Covenants have 2 sides (the benefit and the burden) 

(1.) Each party generally takes 1 side, unless

(2.) Promises are reciprocal promises (Parties agree to mutually restrict their land against something) Then benefits and burden run both ways



(benefit)           (burden)
A 
( 
B

(

 )

D
            C

1. REAL COVENANTS (IN LAW): 1st legal theory- Heard in a court of law with damages as relief
REQUIREMENTS FOR “COVENANTS TO RUN AT LAW”:
1) The covenant must be enforceable b/t the covenanting parties

B and A are the original parties

To ever to be binding on subs. parties, it must be binding b/t B and A.

Look at K issue (here: assume it is)

2) The covenanting parties must intend for the covenant to run to successors.

Courts often infer these promises to run (otherwise, what’s the point of the covenant)

Often the K will say it runs.

3) The covenant must “touch and concern the land” 

The promise must have something to do with the land.

Generally, not an issue (but it can get complicated).

If A promises to cut A’s hair for… (not connected to land)

4) There must be horizontal privity b/t the covenanting parties.
Relationship b/t B and A.

privity = relationship need to have a legal effect take place.

here: B and A are in horizontal privity.

5) There must be vertical privity b/t the original party & his successor
Relationship b/t C and D.

privity = relationship need to have a legal effect take place.


(a.) QUESTION: Is the benefit side or the burden side running?
(1.) HYPO1: If B sells to C, C builds a factory (breach), A sues for damages from C.  You ask: Has the burden side run to C?
(2.) HYPO2:  ex: If A sells to D, B builds a factory, D sues for damages from B.  You ask: Has the benefit side run to D

(b.) BENEFIT-SIDE RUNNING:
(1.) HORIZONTAL PRIVITY


(a.) MAJORITY RULE: NO HORIZONTAL PRIVITY REQ’D





(1.) ex: HYPO2- D wins!
(b.) Rationale: Court is NOT worried about subs. purchasers receiving benefit they didn’t know about. Courts afraid about burdens running
(c.) HYPO: A and B mutually restrict their lots to single-family residences. Instrument is recorded. B sells to C and A builds an apartment house. C sues A. Is this covenant enforceable? YES! In order for the benefit to run, there is NO need for horizontal privity.  C can get damages. Note: Must discuss other elements!

(benefit)           (burden)
B 
(
A

(        
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(2.) VERTICAL PRIVITY
(a.) RULE: Successor MUST acquire some interest in the land
(1.) Successor can obtain any interest in land
(2.) Rationale: same as for horiz. privity


(c.) BURDEN-SIDE RUNNING:


(1.) HORIZONTAL PRIVITY



(a.) USA MAJORITY RULE: HORIZONTAL PRIVITY REQ’D
(1.) Privity requirement satisfied if there is also a transfer of some interest in the land along with the covenant 
(a.) ex: A owns the whole parcel. A sells to B, but doesn’t want to live next to a factory.  A sells to B with a promise that B will NOT build a factory on the sold land.

(b.) ex: A and B are neighbor and in addition to receiving the covenant A received an easement on B’s land.




(b.) ENGLAND:  HORIZONTAL PRIVITY REQUIRED, BUT
(1.) Only one relationship where privity satisfied 
Landlord-tenant
 

(2.) England still very strict

(c.) HYPO: A & B mutually restrict their lots to single-family residences. Instrument is recorded. B sells to C and C builds an apartment house. A sues C. Is this covenant enforceable? NO! For the burden to run, there must be horizontal privity. There is NO horizontal privity b/c there is no transfer of land associated with the covenant. A can NOT get damages
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(2.) VERTICAL PRIVITY
(a.) RULE: Successor MUST have the same estate/interest in the land that the Owner had




(1.) If B has a term of years, C must assume the lease.

(2.) If B has a fee simple, C must have a fee simple

(3.) If B had a LE, C must get a LE for B’s life.

(d.) RESTATEMENT RULE (for both sides running): 
(1.) NO HORIZONTAL PRIVITY REQ’D




(a.) NO court has adopted this!
(b.) Rationale: This transaction can be accomplished by a strawman or through escrow- NO reason to keep privity


(2.) VERTICAL PRIVITY: Use the test for positive covenants



(a.) No privity required for negative easements



(b.) Hard to tell whether issue is positive or negative

(e.) MONSTER HYPO: A owns property, sells half of it to B. A makes B promise (in K) that B will use property on for residential purposes and keep the trees trimmed so not to block solar panels. B leases the property to C for 2 yrs. C builds a nursery school and refuses to cut trees. A sues C, what results?
(1.) Question 1: Whether the covenant runs at law? Whether the burden of B’s promise runs to C.

(2.) Question 2: Are we looking at the benefit side or the burden side? We are looking at the burden side.
(3.) Part 3: Go through requirements

1. Assume it

2. B says to this heirs, assigns (intention met)
3. It touches and concerns the land

4. Horizontal privity

(a.) There is a relationship b/t A & B – transfer w/ covenant
5.  Vertical privity

(a.) NO! C did not get the same estate/interest as B. B had a fee simple and C had a leasehold A can NOT successfully sue C. C can violate the covenant.

(4.) Part 4: RS Rule: It depends if this is aff. or neg.

1) Not to build single family dwelling is a negative easement, so  NO privity  required- A will win!
2) NOT to cut trees could be negative or affirmative
(a.) If negative, NO privity required - A will win
(b.) If affirmative, privity is required. There is no privity here - A would NOT recover. C can violate covenant
 
(f.) LL-T HYPO: Is an assignee or a sublessee liable to the LL for rent?




         (benefit)    (burden)
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          T1

Requirements: 1) Is there an enforceable K? YES; 2) Intend it to run? YES
3) Does it touch and concern land? YES; 4) Is there horiz. privity? YES (ENG- YES (LL-T) and USA- YES same reason); 5) Is there vert. privity? 
DEPENDS!

Assignee- He has received the same estate- YES vert. privity: LL can sue and win
Sublessee- He has recovered a lesser estate- NO vert. privity; LL can NOT win

(g.) HYPO: A owns property, sells half of it to B. A makes B promise (in K) that B will use property on for residential purposes and keep the trees trimmed so not to block solar panels. A leases the property to D for 2 yrs. B builds a nursery school and refuses to cut trees. D sues B, Can D recover from B? 
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(1.) Question 1: Whether the covenant runs at law? Whether the burden of B’s promise runs to C.

(2.) Question 2: Are we looking at the benefit side or the burden side? We are looking at the benefit side.
(3.) Part 3: Go through requirements

1.   Assume it

2.   B says to this heirs, assigns (intention met)

3.   It touches and concerns the land

4.   Horizontal privity

(a.) No privity requirement
5.   Vertical privity

(a.) YES! D only needs some interest in land. D has a leasehold. Don’t need same estate.  D can successfully sue B. B can NOT violate the covenant, covenant runs.
2. EQUITABLE SERVITUDES (IN EQUITY): 2nd legal theory- Heard in court of equity (old) with injunction as relief
REQUIREMENTS FOR EQUITABLE SERVITUDES:

Burden Side:

1) Original Parties intended the ES to run. Err on the intention to run

(a.) heirs and assigns language or circumstances
2) Touch and Concern Land: (MAJ- Both burden and benefit side MUST T/C land)

(a.) Not a personal arrangement.  ES must relate to the land.

(b.) MAJ: Burden will NOT run if benefit side is in gross (personal, doesn’t T/C)

3) Notice

(a.) Taker of burden must have notice of the covenant

(b.) In England, taker of burden must have actual, inquiry notice

(c.) In US, notice can be obtained through a title search (recording acts)
Note: No need for vertical or horizontal privity

(b.) Tulk v. Moxhay (1848): Tulk (P) owned land around Leicester Sq. He kept some & sold some off. Elms (buyer) promised to maintain property bought as a garden. Elms sold it off & eventually Moxhay (∆) bought it.  ∆ wanted to build on the land. P sued in equity ct. b/c legal remedy not adequate [(not an enforceable neg. easement and covenant doesn’t run at law (no horizontal privity b/c no T-LL relationship)] Held: Court will not change law nor provide damages BUT, did order ∆ to stop building or tear down what he built (injunctive relief).


(1.) Rationale: 

(a.) If a subs. purchaser could violate the land, then the restriction would be worthless

(b.) If covenants didn’t run, then subs. owner could buy burdened land for cheap and sell it for more $ b/c it will become unburdened.


(1.) Problem: NO- Original owner could sell at full price

(c.) Efficiency- We want people top enter into these agreements


(1.) Good of society

(2.) Note: In US, Tulk could enforce it as a real covenant- horizontal privity satisfied: Transfer and covenant at same time. And vertical privity satisfied: Moxhay appears to have the same interest.
(3.) Note: Most parties in US sue under ES b/c no privity requirement
(c.) Equitable Servitudes “popping up” on land b/c NOT in writing
(1.) Note: Real covenants must be created by a written instrument



(a.) Can NOT arise by estoppel, implication, prescription


(2.) An Equitable Servitude may be implied in equity
(a.) Sanborn v. McLean (1925): ∆ (O- lot 86) wants to build a gas station in neighborhood. ∆ asserts so b/c there is no restriction on the deed. Neighbors disagree- He can’t build. Sanborn (P) sues. Held: ES exists on land; arises by implication. McLaughlin (orig. common O) sold off some parcels w/ restrictions & then some w/o. Lot 86 sold w/o one, but burden arose. Reason: Restriction created b/c 1) There was a common owner; an 2) Dvlp’t scheme: When O sold some w/ restrictions; it’s equitable that land retained by him also has the restriction (it “pops” on). Then, use ES test: 1) yes; 2) yes; 3) yes- inquiry notice. Look at neighborhood- all same SFR.
(b.) ex: Owner sells off one lot w/o restriction. Then the dvlp’t scheme starts.  After selling one lot with restriction, all the other lots retained by him automatically have a restriction. Fairness  

3. RECORDING ACTS AND COVENANTS: Any time you see in interest in a successor to land and there is a burden, think about recording acts! 
A ( B

         (

         C*
(a.) New Step to Analysis:
(1.) Question 1: Whether the covenant runs at law? Whether the burden of B’s promise runs to C.

(2.) Question 2: Are we looking at the benefit side or the burden side? We are looking at the burden side.
(3.) Part 3: Go through requirements


(4.) Question 4:  Is C protected by the recording acts?

(a.) If A has the restriction but A didn’t record and C has no notice and records, A can NOT get damages. Recording acts protect C!

(b.) Note: equitable servitudes have incorporated in its analysis a notice part

(1.) The requirement is for no notice (constructive, inquiry, actual)

(a.) but it says nothing about him being a purchaser.

(b.) So they bind donees as well.

(1.) Note: Donees not protected under recording acts
(c.) Equitable Servitudes in a Race Jurisdiction: 

(1.) HYPO: A promises not to build a factory. Does the ES run to C?
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(1.) Question 1: Whether the ES runs at equity? Whether the burden of A’s promise runs to C.

(2.) Question 2: Are we looking at the benefit side or the burden side? We are looking at the burden side.
(3.) Part 3: Go through requirements




(a.) Intent? yes

(b.) Touch and concern? yes

(c.) Notice? needs to be recorded, in general




(1.) If C has actual or inquiry notice, then it runs to C.



(2.) If C lacks actual or inquiry notice, then C wins





(a.) A can NOT get the injunction

(4.) Question 4:  Is C protected by the recording acts?

(a.) Alternative1: A has recorded first.  Thus, C has constructive notice.  Under the recording acts (in a race jx), C is not protected.  The injunction will be granted. (Burden runs, C loses under RA)

(b.) Alternative2: A doesn’t record and C record first. If C has actual or inquiry notice, the burden will run to C, BUT in a race jx, he recorded first. C is protected.  The ES will NOT run. The injunction will NOT be granted.

(1.) Note: Most of the time, same answer w/ ES and RA

(c.) Alternative3: If C is a donee, is he protected? To be protected under the recording acts, you must be a BFP. SO, donees will lose.
(d.) Guillette Situation (McQuade v. Wilcox): O conveys Blackacre to A and creates an easement for A to cross B. Then O conveys Whiteacre to B and it doesn’t talk about the easement.
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Real Covenant: Covenant does NOT run!


Equitable Servitude: Look at running analysis, then recording acts analysis

 (1.) Question 1: Whether the ES runs at equity? Whether the burden of O’s promise runs to B.

(2.) Question 2: Are we looking at the benefit side or the burden side? We are looking at the burden side.
(3.) Part 3: Go through requirements




(a.) Intent? yes

(b.) Touch and concern? yes

(c.) Notice? needs to be recorded, in general




(1.) Normal title search jx, NO notice




(2.) Guillette jx: B is on constructive notice
(a.) Must search all the prop owned by the common grantor – see restrictions on land

(4.) Question 4:  Is C protected by the recording acts?




(a.) Normal title search jx: No notice, so B wins!



(b.) Guillette jx: B is on constructive notice, so A wins!

(5.) Note: Other deeds don’t need to mention restricting other lots in subdivision. ES may “pop on” land based on original restr. to subdivision.
(6.) Note: CA does NOT follow this rule. It undercuts the S/F and creates uncertainty in land titles.

4. RATIONALES FOR LAW/EQUITY SPLIT AND BENEFIT/BURDEN SPLIT:

(a.) Why are courts reluctant to have burdens running at law, but allow burdens to run for equitable servitudes?
(1.) If subs. purchaser wants to do something to the land, it would be repressive to make him pay damages for wrongful act (financial problem)

(a.) ex: Covenant wants to add on a wing to the house to move in mother-in-law. If this violates a covenant, it’ll be onerous to pay.


(b.) This is the reason for privity requirements in law


(c.) Make it so burdens don’t run with the land.

(2.) But in ES, the concern is not as great. Court will make breacher stop action (tear down structure); unless, it would be too burdensome to do so. 

5. TOUCH AND CONCERN ELEMENT: 

BREAKDOWN: 

For the burden side to run:

1) burden side must touch and concern land

2) benefit must also touch and concern benefited land

For the benefit side to run:
1) the benefit side must touch and concern land

2) burden side does NOT need to touch and concern land.

(a.) MAJORITY RULE: Caullett v. Stanley Stilwell, Inc. (1961): Stilwell (∆) sells parcel of land to Caullett (P). P promised that ∆ would be the developer. There is horizontal privity – restriction and the land transfer at same time. P seeks a declaration that the covenant is not enforceable (land is more valuable w/o covenant) Held: P wins. Covenant will not apply (in law or equity). 1) Promise was too vague to be enforced. 2) The burden side does NOT touch and concern the land. It is a personal agreement to give ∆ a commercial advantage. Counter: It is about building on this land. 3) The burden will not run if the benefit side is in gross (doesn’t touch and concern.) If the benefit side is in gross (personal, not appurtenant (i.e. doesn’t touch and concern)), then the burden side will not run!! Here, NO issue whether benefit side T/C. Stilwell owns NO land.  

(benefit)        (burden)
Stilwell ( Caullett



(1.) Minority- Benefit sides does NOT need to touch and concern land.


(2.) Note: It is clear when land is involved in a benefit.



(a.) Only sometimes is land involved, but incidental to covenant


(3.) Rationale:




(1.) Courts do NOT like restrictions on land. 





(a.) People shouldn’t benefit personally




(2.) When there is benefited land, it is easy to see who owns it 

(a.) To be able to negotiate and remove the covenant

(b.) Low transaction costs





(c.) We want to be able to terminate covenants





(1.) Best way: buy the rights back.

(d.) When the benefit is NOT to land, it is HARD to see who owns it.  ex: People sell companies, name changes
(b.) RULE:  If burden is in gross but benefit DOES touch and concern, the benefit will run

(1.) HYPO: B promises to maintain bushes on the prop.  B owns NO nearby land that is burden. When A sells to D, does benefit run to D? YES For benefit side to run, all you need is the benefit to touch and concern.
A (B

(
D

(a.) Rationale: Courts NOT concerned about benefits to land- Nice freebie.  Courts only really concerns about burdens to land running

 
(c.) What Touches and Concerns the Land?


(1.) Covenants to maintain walls


(2.) Covenants to pay rent


(3.) Covenants not to compete

(d.) Eagle Enterprise Case: Person subdivided land. Used as vacation prop.  Conveyed one lot to B. They promised that developer would provide water during summer months to B. B promised that he would buy the water. B sells to C. Developer sells to Eagle C digs his own well. Doesn’t want to be bound to covenant.  Does the benefit run to Eagle? YES. Does the burden side run to C?

C said covenant didn’t touch and concern land. It was not a building restriction, nothing to do with land. Held: JUDG/ C. Covenant does NOT touch and concern land. Ct- unlimited duration not good, it is inefficient, doesn’t hurt others around.
(e.) Neponsit Case: Restriction to make residents pay $ to upkeep roads in the subdivision. BFPs of residents sue. Held: YES, burden runs. Removing covenant would affect other residents. Courts often use “touch and concern” as a safety valve.  It’s intentionally fuzzy so courts can eliminate covenants for other reasons.

(f.) Restatement (3rd) Rule: Eliminate touch and concern requirement.  Instead, look at two elements: 

(1.) Should the covenant be enforced in the first place?
(a.) ex: If discriminatory (restriction that no jews can buy) or that buyer can not sell)



(2.) After a certain period of time, covenants do NOT run anymore




(a.) They become obsolete.

6. TERMINATION OF COVENANTS:

(a.) Only applies to Equitable Servitudes; Real Covenants gen. aren’t terminated.

(b.) ES usually terminated by buying out rights or abandonment.
(c.) Equitable Servitudes can be CHANGED BASED ON CIRCUMSTANCE

(1.) ex: dissolution of marriage: order for spousal support is an equitable order.



(a.) Either party can come into court and change the amount.



(1.) Changed circumstance- go on welfare, make more $

(2.) Note: Damage amounts are final!


(d.) Complete termination if original purpose is thwarted
(1.) Western Land Co. v. Truskolski: Appellant subdivided and restricted land to residential use b/c of a value. He later came in and wanted to build a shopping center. Homeowners not happy about it and sued him. Appellant thought he should be able b/c circumstances in area have changed (before rural around, now all commercial around subdivision). Held: NO! The purpose has NOT been thwarted.  The subdivision is all residential for a reason and still works.  Just b/c there is commercial prop outside, it has nothing to do with the purpose inside the subdivision. Nature/residential tone of neighborhood has NOT changed.
(2.) Good examples of purpose thwarted leading to termination

(a.) The whole subdivision burns down

(b.) Waiving the restriction
(1.) If the restrictions are NOT being enforced.

(2.) ex: Neighbors build liquor store, market, nursery school.

(3.) Thus, nature of community is changed.

then the purpose has changed.
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