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I.  THE MEANING OF THE AGREEMENT / DEFINING THE DUTY
A. Principles of Interpretation

1. Interpretation: The process of determining the meaning that the parties attributed to contractual language.
2. Construction: The judicial role in determining the legal effect of that language

3. Subjective Approach: NO K IF NO MEETING OF THE MINDS
a. Raffles v. Wichelhaus (The Case of the Two Ships Peerless): Goods to be delivered on the ship Peerless but there were 2 ships named Peerless, one arriving in Oct. and one in Dec.  One party had subjective understanding of Oct. Peerless and other party had subjective understanding of Dec. Peerless, hence no mutual assent, so no K.  

4. Objective Approach:

a.   Strict Objectivist Approach: Each party’s subjective understanding doesn’t matter. Look at the reasonable person and what he would think. 

1. If both subj. views are different ( a K no one ascribed to.
b. Modified Objective Approach: Leaves room for subjective analysis
 

1. See Joyner v. Adams
RS §20- Effect of Misunderstanding

(1) If neither party knows or had reason to know of the other party’s meaning – NO K Formation; but
(2)  Manifestations of the parties are operative in accordance with the meaning attached to them by one party if that party does not know of any different meaning attached to them and the other knows of the meaning attached by the first party

RS §201- Whose Meaning Prevails
(1) Where the parties have attached the same meaning to a promise or agreement or a term thereof, it is interpreted in accordance with that meaning

(i.e. If they have their own special subj. understanding which each party agrees to, 

it is that meaning that will prevail)
(2) Repeat of RS §20(2)

(3) Giving force to sub§. 1


5. Permutations- whose meaning prevails?


a. P knew and D did not -
b. P had reason to know and D did not have reason to know

c. D knew and P did not

d. D had reason to know and P did not know and did not have reason to know

e. What is P actually knew and D did not actually know but had reason to know

f. Both P and D knew each others’ meanings

g. Neither P nor D knew or had reason to know of the others’ meaning


6. How to interpret contract terms with Maxims (in the absence of express language):
a. Omnia praesumuntur contra proferentum: Ambiguities construed against the drafter.  Courts use drafting rule when there’s an adhesion contract - unequal bargaining power, but try other means first (RS §§ 20, 201):
1) Joyner v. Adams: Disputed term: “completed development”.  D did not finish development by a certain date.  Both parties were sophisticated so contra proferentem should not be used – no reason to allow the drafter to be held to the ambiguity.  Use RS §201- If D knew the meaning that P intended, then K should be interpreted according to P’s intention.

b. Ejusdum generis: a general and specific term together will be deemed to include only terms similar to the specific one
ex: K to sell farm with “cattle, hogs, and other animals” Does this include prior owner’s family dog? NO! sheep? YES!

c. Expressio unius exclusio alterius: if one or more specific items are listed without any more general or inclusive terms, other terms although similar in kind are excluded
ex: K to sell farm with “cattle and hogs” Does this include the prior owner’s family dog? NO! sheep? NO!

d. Noscitur a sociis: meaning of word in a series affected by others in same series

e. Ut magis valeat quam pereat: an interpretation making a K valid will be preferred 


7.  If there is an ambiguous term, the court will look at:


a. Express language in K 



b. Other terms in K (references, etc.)


c. Negotiations and communications



d. Course of performance (UCC §2-208): parties’ actual performance of this K


e. Course of dealing (UCC §1-205): performance of prior K’s b/t these 2 parties 
f. Trade usage, industry standards (UCC §1-205): term used in the market provides definition – specialized meaning.  One should be subject to term unless otherwise stated.
1) Establish relevant trade




2) Establish specific usage within trade

3) Both parties must be part of trade OR one is and the usage is so long standing and familiar that the other will be held to it.  

4) If you are new to the trade, you will not be held to the trade usage.

5) NOTE: trade usage is not admissible if it negates an express K term

8. Frigaliment v. BNS: Disputed term: “chicken”.  D had duty to provide P with chickens.  Court went through hierarchy of evidence to determine how to interpret “chicken”.  P failed to meet burden of narrowing definition.  
a. Note: Here, if P rejected shipment and D sues- D (who is P here) may lose outcome turns on whom the suing party is, not the actual definition. Where there are ambiguous terms, you do NOT want to be the suing party!

b. Other Solutions instead of accepting and suing:  


1) Reject it


2) Accept and not pay for it.

a) UCC, Perfect Tender Rule: if tender is not perfect, you have the right to reject it.  


9. Hierarchy of Evidence (when inconsistent, which prevails):


a. Express Term (It more likely indicates what the two parties meant)


b. Course of Performance (establishes a meaning; it is party-specific)


c. Course of Dealing (also party specific, but doesn’t deal with present K


d. Trade Usage

10. Doctrine of Reasonable Expectations (MAJORITY): The objectively reasonable expectations of parties will be honored over express language, even if express language is clear.  Note: Doctrine usually limited to insurance companies.  

a. RS§211: Where one party knows or has reason to know that the other party would not have agreed to the K if they knew the writing contained a particular provision, then the other party is not held accountable. 
b. C&J Fertilizer v. Allied Mutual: D asserted K language to deny P’s insurance claim over dumb technicality.  Court held that the reasonable expectations of applicants and intended beneficiaries regarding the terms of insurance contracts will be honored even though painstaking study of the policy would have negated those expectations. DISSENT: Used the narrow Doctrine- insurance co. wins.
B. Parol Evidence Rule: A rule barring extrinsic evidence from being admitted when it is not in the writing.  It comes up when one or both parties try to introduce outside evidence that is not in the writing.
Rationale: The things put in the writing are meant to be part of their agreement, and things not in the written contract were not meant to be in the writing.

Threshold PER Questions: 

1.
Have the parties executed a writing?

2.
Is one or both parties seeking to introduce extrinsic evidence?

3. 
Extrinsic evidence must be subject to PER.

4.
Does extrinsic evidence seek to explain, add to or vary the K?


1. Terms: 
a. Integration- The degree to which the K is complete. The intention of the parties to which the writing is meant to be final and complete.


b. Final- Describes a term in the agreement; nothing may contradict this term
c. Complete- Not a description of a term, but describes the document itself.  The writing is complete if it’s meant to be exclusive and binding. Complete encompasses final

1) A non-integrated document that is final, but not complete: 
d. Partial Integration- terms are final and cannot be contradicted, but the writing is not meant to be complete or exclusive so you can introduce evidence to supplement the agreement through a consistent additional term.

e. Complete Integration- terms are final and writing is complete, and outside evidence is not admissible at all

f. Merger or Integration Clause- Provision that states that this K is an entire agreement. Terms are final  and writing is complete.

2. Exceptions to the Parol Evidence Rule: fraud and reformation of the contract


3. Determining which extrinsic evidence is subject to PER:  



a. Extrinsic evidence is subject to PER if it is a: 

1)
prior oral agreement

2)
prior written agreement

3)
contemporaneous oral agreement

b. Extrinsic evidence is NOT subject to PER if it is a (i.e. evidence will be allowed subject to other evidence rules): 

1)
contemporaneous written agreement
2)
subsequent oral agreement 

3)
subsequent written agreement

4. If extrinsic evidence is subject to PER, does it seek to:



a. Interpret or explain the terms of the K



b. Add to or vary (contradict) the terms of the K


5. 2 Jurisdictional Approaches to Applying the PER:
a. Four Corners Jurisdiction (4CA, “Plain Meaning Rule”): Court limits itself to looking within the 4 corners of the page of the writing and asks: is the language clear and unambiguous by itself?  If so, extrinsic evidence will be excluded.  

 1) Collateral Agreement Exception: Agreement is collateral if it is outside the scope of the writing.  It may have its own consideration.
b. Modern Contextual Jurisdiction (“Reasonably Susceptible Approach”): Court looks at both K and extrinsic evidence and asks: is K language reasonably susceptible to the outside evidence?  If so, then evidence is included.  




1) CA uses MCA



2) Judge, not jury, determines admissibility of outside evidence


6. Extrinsic Evidence to Interpret/Explain a term in the K:


a. Apply Ambiguity Test and analyze according to both jurisdictions:   



1) Is the K term ambiguous?
2) If so, extrinsic evidence may be permitted (subject to other rules of evidence).  




3) If not, extrinsic evidence will NOT be permitted.  

b. 4CA: Apply “Plain Meaning Rule”- Does the express term have a plain meaning?
1) Confine inquiry to looking within four corners of document and express terms.

2) If the words have a plain meaning, the courts will not allow outside evidence.  The term needs no explaining.

c. MCA: Apply “Reasonably Susceptible Test”- Are these words reasonably susceptible to mean what the other party is trying to establish through the outside evidence?

1) Consider the writing and take a peek at the outside evidence.

2) If yes, allow the extrinsic evidence

d. Taylor v. State Farm: (modern contextual jurisdiction)  After settling accident claim, P releases D from all future claims. P then sued D for bad faith for not settling the accident claim within policy limits.  Held, Court found that language of release was susceptible to differing interpretations, therefore extrinsic evidence was admissible to clarify to discrepancy.  Reasonably susceptible = admissible.

7. Extrinsic Evidence to Add to or Vary a term in a K: 
a. Apply Integration Test and analyze according to both jurisdictions:
1) Look at the intention of the parties:  Is the writing integrated?  This means…Are the terms in the writing meant to be final?  
2) Jurisdictional Approach: 

 
a) 4CA: Intention can be based solely on the writing

b) MCA: Court doesn’t need to limit itself to the writing.

3) If the terms are NOT meant to be final, the writing does NOT necessarily bar extrinsic evidence

a) Final- a description of the terms in the writing



1) Clearly and unambiguously expresses every term of K

4) If the terms are meant to be final, contradictory evidence is barred.
5) If it’s not final (or dealing with a consistent additional term) determine the degree of integration:




a)  In determining degree of integration, look for: 




1) completeness in writing

2) a merger or integration clause
3) transactional setting (More formal = more likely writing is complete/integrated); and 


4) detail in the writing (More detail = more likely writing is complete)

a) Unintegrated: If writing is not complete (none of the terms are clearly expressed), then it is unintegrated and extrinsic evidence to add to or to vary may be permitted (subject to other rules of evidence) to clear up ambiguities.  Ex: K stamped “draft” and unsigned.  

b) Partially Integrated: If writing is not complete (some terms are ambiguous or missing), then it is partially integrated and extrinsic evidence only to add to but NOT to vary (contradict) may be permitted (subject to other rules of evidence) to clear up ambiguities.  
b. Thompson v. Libby: (4 corners jurisdiction) P sues D for breaching K to purchase logs.  D asserts an oral warranty (adding to K).  Court held that K was complete on its face, therefore no extrinsic evidence was permitted.  
8.  Hierarchy of Evidence: Once you’ve used PER to exclude what you want, then the evidence that is allowed in is reviewed in the order of the hierarchy of evidence (as in (I)(A)(9)).  

a. Nanakuli v. Shell: P sues D for breaching duty to price protect in their Requirements K arising from trade usage and course of performance.  Court looks at hierarchy of evidence to determine case.  Court uses twisted logic to show that an express term can’t override a trade usage. 
b. Courts are very permissive of trade usage, course of performance and course of dealing.  People don’t reduce everything to writing.  This is how the deal/bargain.



Also, these are insulated from the concerns of the PER (fabrication, perjury)


c. UCC §2-305(2): When a seller sets the price, he must do so in good faith.

1)  Allows binding agreements where one party is not at the mercy of the other party.  



2) For merchants it is commercially reasonable standards

9. UCC §2-202: PER for sale of goods (more consistent with MCA):
a.   Vary: Contradictory extrinsic evidence is never admissible.  

b.
Add: Extrinsic evidence seeking to add to K may be admissible unless:

1) K has a merger clause

2) K is fully integrated 

c. Explain: Extrinsic evidence seeking to explain a K term EVEN IF TERM APPEARS UNAMBIGUOUS may be admissible if it is:

1)
course of dealing

2)
trade usage

3)
course of performance to date

10. Exceptions: If an exception applied, you would be allowed to introduce the extrinsic evidence.  

a. Collateral Agreement: : If parties have a written K & a side oral K that relates to/relies on main written K, court will consider the scope of the writing and what the oral agreement relates to.  What inference can be drawn from the exclusion of the term in the writing?  You do not need separate consideration for collateral agreement, although if you have it, that will strengthen argument.  Key points: subject matter (scope – collateral oral K must be outside of the scope of the main written K) + consideration (preferred, not required).  

(1.) A warranty would almost always be too closely related to be allowed in under the collateral agreement exception.  Unless the warranty had its own consideration
b. No Valid K: Complete written K exists but evidence proves K was a joke & both parties knew it. It would not be enforceable. PER only protects enforceable contracts.
c. Ability to Avoid K (via fraud, misrepresentation, undue influence, etc): Complete written K exists but evidence would allow one party to avoid the K.  Policing doctrines admissible: fraud, duress, misrepresentation, and minority at K formation.  PER does NOT bar this evidence  
d. Mistake: “We forgot to put a term in the writing.” Or there was a typo in the numbers.  If you are offering evidence for purpose of proving a  mistake, you will be allowed to introduce evidence. Allows you to get around a “fully integrated” barrier.  In the event of a mutual mistake, then extrinsic evidence will be allowed to show that mutual mistake.  
e. Oral Condition Precedent: If you can establish an oral condition preceded the writing & that it speaks to the legal effectiveness of the K, then it is admissible. 

11. Note: You have to object the minute other party attempts to introduce extrinsic evidence.  Court will not interject PER on its own.

II. SUPPLEMENTING THE AGREEMENT:

A. Implied Terms: It is possible that the court may imply a term/duty in a contract, though not expressly mentioned in the writing, in order to preserve fairness and the intention of the parties.
1. Wood v. Lucy, Lady Duff Gordon: P sued D for Br/K when D had exclusivity K w/ P but entered into a conflicting K w/ 3rd party.  D tried to claim invalid K b/c P made an illusory promise and she had no affirmative duty under K. Held: Cardozo looked at the intention of the parties and said there was an implied obligation to generate revenue, and thus a valid K.

2. Gap Fillers, UCC § 2-309: Notice of Termination- Random termination by one party requires reasonable notice to the other party.  K that carved out reasonable notice may be ruled unconscionable. 
(a.) Leibel v. Raynor Manu.: Oral K formed with no express terms.  P claims D had a duty to give reasonable notice of termination since K was indefinite.  Court held UCC §2-309(3) did apply.  On the basis on fairness, ∆ should have given reasonable notification of termination.  

(b.) UCC §2-309(3): Even if there is a termination clause in the L, the court could apply reasonable notification clause if the original termination clause is deemed unconscionable


(c.) When determining what is reasonable notification, take into account: 



(1.) Initial capital investment (the level of inventory maintained currently)



(2.) Reasonable opportunity to recoup investment



(3.) Trade usage (industry standard practice)




(4.) Opportunity to make alternative arrangements 




(5.) Need to make ongoing capital investments
B. Implied Obligation of Good Faith: A party can not act to defeat the expectation of the other party arising out a K.
1. HYPO: Dr. owes 25% of gross receipts. She claims gross receipts were $0, so she owes nothing. She technically not in breach!! Duty breached is NOT rental provision; IT IS the implied obligation of good faith and fair dealing. ∆ can’t act to defeat the expectations of other party. Held: The other party expected to receive rent. Court here would imply an obligation to use reasonable efforts to generate the gross receipts that served as a basis for rent.

(a.) Note: When you are trying to find a duty, sometimes it is the obl. of GF
2. RS §205, UCC § 1-203: Duty (Obligation) of Good Faith (and Fair Dealing): Every K imposes upon each party a duty of good faith (and fair dealing) in its performance and its enforcement. (P.442 for examples)
(a.) Locke v. Warner Brothers: P sued D for Br/duty to consider her proposed projects.  D asserted they only had the duty to pay her under terms of K.  Came down to whether D had election (the right to choose; not subject to judicial oversight) or discretion (subject to implied obl. of good faith) over her projects. Held:  JUDG/P. ∆ had a discretionary right. There was also a satisfaction clause (fancy taste or judgment) so court will use a subj. standard of GF and requires “honest-in-fact” (show ∆ was dishonest).  P upheld her bargain of exclusivity & had a right to expect that D would act in good faith.  

3. UCC §1-204 – Reasonable Time: “Reasonable” time is determined in good faith.

4. UCC §2-305(2): Open Price Term: When the seller sets the price, must do so in GF
5. UCC §2-306 – Outputs/Requirements Ks: Requirement of good faith but order can’t be unreasonably DIFFERENT/DISPROPORTIONATE from estimate.  

(a.) Outputs K- binds a seller to sell to a specific buyer all that they produce, and a buyer agrees to purchase all that the seller produces. 
(b.) Requirements K- Buyer agrees to buy all that they require form a seller, and seller will provide all that the buyer needs

(c.) Originally, these Ks had no legal effect:



(1.) Outputs K- seller not promising to produce anything



(2.) Requirements K- No commitment if they don’t require anything


(d.) Now- UCC §2-306 gives legal effect to these Ks; gen. for on-going relations.

(a.) §2-306(a): “in good faith” clause included 
(e.) HYPO: K between bakery and a buyer. Bakery promises to sell all bread crumbs it produces to the buyer. Performance fine until another party comes and offers to buy all unsold loaves for a greater price [Note: Bread crumbs made from unsold loaves.] Company dismantled bread crumbs making oven.  Tells buyer their output is zero. Held: This is NOT good faith- P should honor K.  P can NOT make output zero (eviscerating intention of parties when they entered into K) in order to make more money from someone else.


(f.) Distinction for requirements relies on difference between:

(1.) Underdemand: An underdemand is OK, but you need a legitimate business reason.  

(a.) Ordering Nothing: If you want to go to zero, you need a SERIOUSLY legitimate business reason (going out of business is ok, NOT losing $)  

(b.) Empire Gas v. American Bakeries:  Requirements K where D estimated they would buy 3000 units more/less depending on requirements from P.  D ended up ordering 0 units.  Held: Posner disregards intention of the parties, uses §2-306.  D acted in bad faith (partially b/c they didn’t provide a proper explanation for ordering 0).  

(2.) Overdemand: You aren’t allowed to go much over the estimate (to protect against buying tons and selling to third parties due to low price). It must be done in good faith. 

6. What conduct violates Good Faith Obligation?

(a.) Look at the spirit of the bargain and whether one party disproportionately gained or lost which is inconsistent with the ways parties could reasonably allocate benefit and lose between them
C. WARRANTIES: 
1. Employment-at-will: There is a strong presumption of employment-at-will, even for permanent/lifetime employment (esp. if there is no duration clause in K).


(a.) Unless duration (term-of-years) is specified in K (still not guaranteed)


(b.) Limitations:




(1.) Additional consideration can overcome at-will employment



(2.) A strong public interest can overcome the at-will presumption





(a.) ex: a whistleblower situation where public safety is at stake.


(c.) Traditional Rule: You can be fired for good, bad, no reason. Very few rights.



(1.) Promissory Estoppel is still a viable basis for lawsuit.


(d.) Donahue v. Federal Express Corp: P hired as indy contractor and later fired.  Sues for wrongful termination.  1) Termination violated the terms of his K (employee handbook).  2) Additional consideration overcame P/at-will. 3) Public policy exception Held:  1) Handbook was not part of the K.  It was guidelines, not to be followed. 2) No. P alleged no facts in support. 3) ∆ did not violate public policy by firing for whistle-blowing (We don’t want to interfere with priv. corps.).



(1.) Ways to make a handbook part of the K (to create K rights)




(a.) If the handbook is incorporated by reference
(b.) If there aren’t any clear statements and if the practice creates the expectation of the employees.



(2.) Some jxs. allow PE, some don’t for at-will employment 





(a.) No PE: P took a chance and lost- too bad
2. Warranties
(a.) UCC §2-313 – Express Warranties: A merchant can make an express warranty by words, description, sample or model.  Also, buyer must prove reliance on the representation. Note: “A warranty statement is presumed to be a B/B” and seller must prove no reliance. Keith says no reliance needed. 
(1.) Words: “This car will get 25 miles to the gallon.”



(2.) Description: This is a 1999 Mazda Miata



(3.) Sample: This is what I am going to sell you (quality, size of sample)

(b.) UCC §2-314 – Implied Warranty of Merchantability: In the absence of express language, it is implied that a good will do what it says it will do under normal conditions.

(c.) UCC §2-315 – Implied Warranty:  Fitness for Particular Purpose: If buyer is relying on seller’s judgment to furnish goods for a specific known purpose (and indicates his purpose), there is an implied warranty that the goods shall be fit for such purpose.  

(d.) Bayliner Marine Corp v. Crow:  P bought boat based on promise of speed.  Boat didn’t go that fast.  P sued for 1) Br/exp. warr., 2) Br/implied war. merchanibility., and 3) Br/implied warr. of fitness for part. purpose. Held: NO exp. war b/c he got something different than advertised in prop matrix.   NO implied war. of fitness b/c this is a general brochure (most places it is accurate), no direct statement of fitness for purpose from manufacturer.


(e.) Puffery- Language used by salesmen to make an item more attractive for sale




(1.) Can’t be determined objectively (best, not fastest)

(f.) UCC §2-316: Disclaimer of warranties: If desired, the drafter can use express language to “carve out” any of the warranties implied by the UCC.


(1.) Look at Note 5, p. 492 for Implied warranties

(2.) Issue: What do you do if there is a conflict b/t an express warranty than arises during K negotiations, followed by a disclaimer of representations and warranty in the actual writing signed by both parties.

(3.) Starting point for 2-316(1): Court will try to read the two as being consistent (by interpreting disclaimer narrowly)

BUT, if irresolvable 2-316(1): Express warranty trumps the disclaimer, even if disclaimer is in a signed writing (reason: Express warranty creates an expectation in the purchaser that is violated by attempts to disclaim it.).
 




(4.) BUT, the express warranty is subject to the PER

(a.) This might keep it out.

(g.) Perfect Tender Rule (UCC): If goods delivered are defective or non-conforming, buyer has a right to reject them outright.  If they accept them, then they can pursue damages, but they are allowed to reject them outright.

(h.) Implied Warranty of Habitability (non-UCC): Under real property law, when a landlord rents a unit to a tenant, or when a party sells a house to another, there is an implied warranty of habitability.  

(i.) Look at Issue-Spotting Game!

III. AVOIDING ENFORCEMENT
A. 3 CONCEPTUAL AREAS ADDRESSED BY THESE DOCTRINES:
1. Capacity of the parties

2. The bargaining process

3. The substance of the bargain.

B. DISABILITIES (MOST ABANDONED)

1. gender- wife can NOT sue husband for Br/K b/c they are a unity. (ABAN)  

2. race- certain people can NOT sue in court (ABAN)
3. infancy- A child may not be able to enter into a binding K (MOD. BY STAT)
C. INCAPACITY DUE TO INFANCY/MINORITY:
1. MAJORITY RULE: Any K entered into by a minor is voidable at their election if: 
(a.) K formation took place when party was a minor in order for someone to bring suit to disaffirm.

(b.) Disaffirmance must be attempted before party reaches age of 18 or within a reasonable period of time after reaching age of 18.  

(c.) No ratification or reaffirmance of K by performance or words after reaching age of 18.

2. RESTITUTION: If minor disaffirms before performance, the K is rescinded, otherwise:



(a.) Traditional Rule (Limited Restitution):




(1.) Adult provides full restitution, 



(2.) Minor reprises restoration (give back all that is left). 

(a.) Minor is NOT responsible for use or depreciation



(b.) NH/Benefit Rule (Full Restitution): 

(1.) Upon rescission, recovery of full purchase price is subject to a deduction for the minor’s use of the merchandise. Seller entitled to off-set in value lost.  

(a.) No difference re: cash/credit. 

(2.) Value measured based on benefit the minor received. How much he/she used or consumed
(a.) Minor buys car and crashed it.  Damage is $5K.  The minor used/consumed $5K.   


(c.) TN/Dodson Rule: 

(1.) Minor is responsible for amount he’s used to the extent cash has been paid.  




(2.) Use Traditional Rule unless exceptions occur.
(3.) Dodson v. Shrader: 16 yr old P bought truck from D for $4900 in cash.  9 months later the truck started to have problems which P did not fix, and a month later the engine blew.  P returned truck & tried to rescind K to get his full money back.  In the meantime, the parked truck was hit, then only worth $500.   Held, absent fraud and misrepresentation, recovery is limited to use/depreciation while in infant’s possession (so P got $500 and truck).

3. EXCEPTIONS:





(a.) Misrepresentation by minor (ex: minor gave fake id): 

(1.) Majority – Minor may disaffirm the K but is responsible for anything that can not be restore (difference in value- full restitution)



(2.) Minority – Minor may NOT disaffirm the K at all. 


(b.) Necessaries (things essential to daily life – food, shelter, etc):

(1.) Majority - Minor may disaffirm the K, but is liable for restitution for the reasonable value of what has been “consumed” and can not be restored

(2.) Minority – K for necessaries can NOT be disaffirmed unless the K 
was unfair.



(3.) Note: Courts split about cars. It is all contextual 



(c.) Minor as Plaintiff (cash v. credit):

(1.) Depends whether minor is using the doctrine as a sword (P) or shield (D) – courts will be more lenient to minor if using doctrine as shield, less lenient when used as a sword. When used as a sword, courts will be more likely to require full restitution by minor to adult, but if used as a shield, courts will likely only require minor to return what is left



(2.) Cash transaction: Seller is protected to the extent cash is paid
(3.) Credit transaction: Merchant receives NO protection beside restoration of the merchandise in its present condition.




(4.) Education loans can NOT be disaffirmed (statute)



(5.) Accepted by a number of jxs, but NOT a majority rule

4. Note: Emancipated minors must be treated as adults depending on the juris.  

5. Note: Special rules for child actors in Hollywood (so they can’t disaffirm Ks).

6. Note: An adult cannot use infancy doctrine to get out of K.  Doctrine is to protect minor, not the adult.  

7. Questions to ask:
(a.) How old was the kid when he bought the car? How long ago was this? How old is he now?


(b.) What age did the minor represent to you?

(c.) Did he pay cash or credit?

NH Rule- full restitution

Traditional Rule- limited restitution

(d.) Is the minor married? How is the minor going to use the car?



To figure out if it is a necessary

(e.) How many miles are on the car?
D. MENTAL INAPACITY:
1. A person who was mentally incompetent at the time (exact date) of K formation can void the K.  Need a timely disaffirmance
2. Courts look at:


(a.) Medical experts testimony



(b.) Mental’s conduct (lay testimony)



(1.) Prior and subsequent testimony of her competency (circum)




(2.) Evidence of her competency at time of K formation (key!)
3. Cognitive Disorders (RS §15(1)(a): 

(a.) Definition: A person who has permanent insufficient mental ability to know what he or she was doing and understand the nature and consequences of the transaction.  



(b.) Example: Someone with mental retardation, Down’s syndrome, Alzheimer’s, etc, enters into Ks that they don’t understand.  


(c.) Proof: In order to prove cognitive mental incapacity, party must provide expert testimony from doctors.  

4. Volitional Disorders (RS §15(1)(b): 



(a.) Definition: A person who has temporary insufficient mental ability: they understand the nature and consequence of the transaction, but cannot control their actions in order to fulfill the duties under the K.  



(b.) Example: Manic depressive, in a manic state, goes out and contracts to build a golf course despite having no money to pay for a golf course.  



(c.) Proof: The mentally incapacitated party must prove that the other party knew or should have known of their mental state.  

5. There is greater protection for cognitive disorders than volitional disorders.
6. FULL RESTITUTION: Full restitution to the other party: as long as competent party was acting in good faith (didn’t know other party was mentally incapacitated) both parties must restore each other fully.  



(a.) Different starting point than minority doctrine



(1.) Cheaper and easier to figure out age than mental incapacity.
7. BAD FAITH EXCEPTION: If other party was acting in bad faith (knew or had reason to know of mental incapacity), the innocent & mentally incapacitated party only gives back what has not been used (limited restitution).   
(a.) Hauer v. Union State Bank:  3rd party conned mentally incompetent P into borrowing $30,000 from D to invest in 3rd party’s business.  D knew or should have known of her mental incapacity due to discussions with her business manager.  Court held that D acted in bad faith, so D had to restore P and P had to give back what was left of loan which was 0.  

8. If there is a moment of cognizance, you could potentially ratify the K.
E. DURESS, RS §175(1): Means a party did NOT willfully and whole-heartedly enter in to the agreement. If there is duress, there is NO assent and the K is rescinded.
1.  ELEMENTS OF DURESS:


(a.) A wrongful or improper threat: A threat is improper if it (RS §176):
(1.) is or would result in a crime or tort
(2.) is a criminal prosecution 
(3.) is the use of civil process made in bad faith

(4.) is a breach of good faith and fair dealing


(5.) is an act that would harm only the recipient, not the maker

(6.) effectiveness of inducing assent is increased by prior unfair dealing

(7.) is a use of power for illegitimate ends



(b.) A lack of reasonable alternatives (use subjective standard):


(1.) always consider the availability of legal action

(2.) alternative sources of goods, services, or funds when there is a threat to withhold such things.



(3.) toleration if the threat involves only a minor vexation



(c.) An actual inducement of the K by the threat 
(1.) The wrongful threat must cause the victim to involuntarily enter into 
the transaction

(2.) The threat must “substantially contribute” to the manifestation of 
assent.




 (3.) Generally not a problem: If you establish wrongful or improper 



threat, court will allow that as inducement

(d.) Possible 4th Element in some jurisdictions:  Courts are split on whether the defendant’s threat must cause/contribute to the plaintiff’s financial hardship for P to recover on duress claim.

(1.) MAJORITY- (Posner) The fact that a party agreed to a settlement because of a desperate need for cash could NOT be the basis for duress unless other side had caused/contributed to the financial hardship.


(a.) Policy: Don’t want parties taking advantage of weaker ones
(2.) MINORITY- It is enough that one party took advantage of another’s dire financial circumstance without having caused the financial hardship.
2. ECONOMIC DURESS: The threat is of financial hardship.  The threatening party (∆) must be cause of P’s financial distress. Ex: Totem went into debt to fulfill terms of K. 

(a.) Totem v. Alyeska: D hired P to transport pipeline materials from Houston to Alaska by boat.  Many problems with transport: more cargo than expected, storms, etc.  D terminates K early and tries to stiff P on payment (by $150K-$200K).  P was in debt and would go bankrupt w/o lesser payment so they accepted, signed a release of claims but then sued for the balance.  Since P was left w/ no other option but to accept offer, court held there was sufficient evidence of economic duress.

3. UCC: Through §1-103, the Restatement version of duress can be applicable to a K for the sale of goods.  

4. Duress often occurs during settlement and release agreements

5. Also, during K modification: Contract formed then one or both parties wants to modify the K. Duress here is asserted to rescind or undo a modification that is agreed upon to an already existing K

(a.) Austin Instruments v. Loral: 

Austin- you agreed to pay $1K for each, but I want you to pay me more and if you don’t I won’t honor the K.  Also, I want you to give all the other government K bids you are working on to us!!

Loral- under government timeline, they tried to find another company (couldn’t) so they agree to Austin’s demands.

(1.) Loral pays but at the very end, Loral only paid for the original amount.

(2.) Austin sues for Br/K, Loral asserts duress as defense.

(b.) Roofer Hypo: Roofer to fix my roof for $10K.  Weatherman says more storms this weekend.

Worker- I want $20K instead just because.

Me- say ok b/c of the damage that might ensue this weekend.

(1.) I am vulnerable.  I already hired the guy.  I am dependant on him. 
(2.) Here, Duress may be successfully asserted.

F. UNDUE INFLUENCE: 
1. ELEMENTS OF UNDUE INFLUENCE: A party to a K can avoid if (RS§177):
(a.) A weakness of mind or lessened capacity on the part of the plaintiff to make a free contract.

(b.) Overpersuasion: An application of excessive strength by a dominant subject against a subservient object.  Usually accompanied by 7 (seven) characteristics (no all required):
(1.) discussion of the transaction at an unusual or inappropriate time

(2.) consummation of the transaction in an unusual place  

(3.) insistent demand that the business be finished at once

(4.) extreme emphasis on untoward consequences of delay

(5.) the use of multiple persuaders by the dominant side against a single subservient party.

(6.) absence of third party advisors to the subservient party

(7.) statements that there is no time to consult financial advisors or attorneys.

 
(c.) Which induces assent

2. SPECIAL RELATIONSHIP:  Under MOST jurisdictions, a relationship of confidence and trust will be required between parties before one party can assert undue influence.  Note: CA does not require this relationship.

(a.) Employer/Employee Relationship is NOT confidential: 
(1.) Odorizzi v. Bloomfield (CA): Teacher (P) arrested on sexual criminal charges and school (D) asks for his immediate resignation at night at his home after he’d been through 40 hours of interrogation and booking w/o sleep and did not allow him to consult 3rd party and threatening publicizing the incident.  After charges were dropped, P tried to regain employment & was denied.  P sued for signing under undue influence.  Due to the amount of factors, court held there was undue influence.
3. Note: Undue influence can NOT be used as a pretext to avoid bad bargains or escape form bargains which refuse to live up to expectations.
G. MISREPRESENTATION:
1. ELEMENTS OF MISREPRESENTATION


(a.) A misrepresentation is made by another party

(1.) Starting Point: Assertion of fact that is false (the other party knows it’s not true when said)



(2.) RS §168: A nondisclosure is the equivalent of an assertion


(3.) RS §168: An opinion is not actionable

 

(b.) That is fraudulent or material:
(1.) RS § 162(1): An assertion is fraudulent when maker intends assertion to induce assent and maker:

(a.) knows or believes assertion is false OR

(b.) is not confident that assertion is true or implies the truth of the assertion OR

(c.) knows there is no basis for truth of assertion

(2.) RS §162(2): An assertion is material if it would be likely to induce assent by a reasonable person or if maker knows it would be likely to induce recipient to assent.   This is subjective and objective.


(c.) Upon which there is justifiable reliance (Spend time of this!)

(1.) Example of no reliance: Kid (non-minor) bought car. Advertised with AC.  Salesman said yes.  Minor bought it and drove it for two hours, no AC. Held:  Reliance not justifiable b/c determination of AC was easily determinable.



(2.) You want to stress vulnerability.



(d.) Which induces assent
(1.) Usually enough to show misrep. contributed significantly to the decision-making process.



(e.) Remedy: K is voidable by the party induced by the misrepresentation.

2. EFFECT OF DISCLAIMER: What if there is a disclaimer in the settlement and release that states I will not rely on any misrepresentations?  Courts split:


(a.) Allow disclaimer to bar all suits

(b.) Do NOT allow disclaimer to bar suits- It would allow parties to commit fraud and be judgment-proof because of disclaimer.

3. Syester v. Banta: Dance studio (D) sold 3 lifetime memberships to a little old widowed lady (P).  She signed multiple settlements and releases. Held:  P met all elements of misrepresentation and did not know of the fraud, therefore her reliance was justifiable.  Court held for P.  
H. NONDISCLOSURE: Bear nondisclosure by itself absent other circumstances results in NO liability. Nondisclosure is only actionable if there is a concealment or a duty to disclose.
1. CONCEALMENT (ex: painting over cracks in a house before inspection): You must connect the concealment to an assertion of fact that is false (“Foundation has no cracks!”). Concealment can rise to level of misrepresentation: 
2. DUTY TO DISCLOSE (R§161): If seller knows something that would materially affect the property which is not readily observable and is unknown to the buyer – especially if that something is a basic assumption of the K – the seller is under a duty to disclose.  Different jurisdictions have statutes requiring disclosure for different situations such as selling real property.  

(b.) Hill v. Jones:  P was very concerned about possible termite damage which D knew and did not disclose that there was terminate damage. Sellers placed large boxes over termite holes. Held:  Their action could equate to an assertion.  Because this materially affected the value of the property and goes to the basic assumption of K, court held there was misrepresentation.

3. EXAMPLES



(a.) Affirmative misstatement: lie



(b.) Fraudulent Concealment: intentionally hiding something; making it harder for 



other party to find

(c.) Fraudulent Non-Disclosure: not saying anything when you know there is 
something that should be said



(d.) Bare Non-Disclosure: not saying anything about something that could 

reasonably be discerned by another party on their own. (In some jurisdictions, there is no liability for a bare non-disclosure.  CA has a duty to disclose everything.)

(e.) Opinion (R§168): an opinion must be asserted as fact and justifiably relied upon in order to qualify as a misrepresentation.  One may justifiably rely on an opinion asserted as fact when the person is in a superior position.  

4. Note: Party who suffers misrepresentation or non-disclosure doesn’t have to void the K, they can sue for damages instead.  

I. UNCONSCIONABILITY: An absence of meaningful choice on the part of one of the parties together with K terms which are unreasonably favorable to the other party.
1.  TO DECIDE IF A K IS UNCONSCIONABLE, there must be:
(a.) Procedural Unconscionability: lack of meaningful choice by one party or some defect in the bargaining power; AND
(b.) Substantive Unconscionability: K terms that are unreasonably favorable to one party.  (relates to fairness of the terms of the resulting bargain)
2. Absence of meaningful choice, courts look at: 
(a.) Disparity of bargaining power between the two parties, i.e. what kind of choices does the person have (bargaining with big companies always creates this): 



(1.) Socioeconomic status




(2.) Limited means and no credit




(3.) No reasonable alternative for obtaining the item



(4.) Need merchants to extend credit
3. Defects in the bargaining power



(a.) Negotiations in one language, K in another.  



(b.) Contracts of adhesion.  Ex: a “take it or leave it” K such as gym 


memberships, cell phone service Ks, etc. 

(c.) Level of education and relative sophistication of party trying to assert the doctrine 

(d.) High pressure sales tactics, lack of time or ability to review K.
(e.) Complicated terms or clauses in K.

(f.) small print

 4. Usury Laws: Limit the amount of interest that can be charged on a loan (usually capped at 20%).  Those with credit are protected.
(a.) Note: Rent-to-own companies are not subject to usury regulation b/c they are not in sales or loans.  The contracts are for rental property.
5. Procedural deals with assent aspect (entering into the bargain) and substantive deals with policy aspect (policy)

6. Policy is to protect people who would fall victim to this (illiterate, economically deprived) BUT counter: these people have the least accessibility to lawyers or legislature should deal with it.. 

7. Note: Incredibly difficult to win on this doctrine.  Courts tend to find more procedural elements than substantive elements b/c they are unwillingly to examine the fairness of bargain (consideration).  

8. UCC §2-302: If a contract or clause under UCC is found to be unconscionable, court may void K, or limit the application of the unconscionable clause to avoid an unconscionable result. Decided as a matter of law.  Deals with sale of goods (look to RS §208):
(a.) Williams v. Walker-Thomas Furniture:  P bought rent-to-own items from ∆ under K where each purchase price is compounded so that nothing is paid off until everything is paid off.  Court found procedural unconscion-ability due to lack of meaningful choice, unfair bargaining power & found substantive unconscionability due to pro rata payment provision being written unclearly, unable to understand and unfairly favorable to the furniture company.

J.  PUBLIC POLICY: Occurs when K formation is untainted, but K should be unenforceable b/c K itself violates or runs directly against some public policy.  Often referred to as “Illegality”
1. RESTRICTIVE COVENANTS (covenant not to compete): K agreement promising not to compete against a former employer or seller in terms of practice (activities), duration, and geographical scope (type of place, mode of transportation).


(a.) History: Complete bar of restrictive covenants; it is anti-competitive
(1.) This policy ignores “buying goodwill”- a business is valued not only on quantitative means but also on name, clientele, etc.

(2.) Restrictive covenants allow the buyer/employer to maintain this. 


(3.) Also, freedom of contract- allows parties to contract certain rights.

(b.) Now- Courts believe under certain circumstances, goodwill should be sellable.


(c.) To determine if reasonable, look for 

(1.) A legitimate interest at stake AND 

(2.) restraint should be no greater than nec. to protect interest
(3.) Analyze three factors relating to scope of restrictions for each party 
involved (in terms of P,∆, Public).

(d.) Ancillary restraints on competition: Only ancillary (secondary or subsidiary to K) restraints are reasonable:



(1.) Promise of seller not to compete with a buyer



(2.) Promise by employee not to compete with employer




(3.) Promise by a partner not to compete with the partnership 



(e.)  Level of scrutiny: 



(1.) Employment contract: Construed narrowly; requires greater level of 



scrutiny




(a.) Make sure there is something to protect.





(b.) Generally, disproportional bargaining position




(2.) Contract for sale of something: Parties in more equal bargaining 



positions.


(f.) There are 3 Approaches if restrictive covenant is unreasonable:

(1.) Traditional Approach (“all or nothing” rule): The whole clause either stays or is completely deleted. Strike the entire restrictive covenant.

(a.) This encourages employers to write reasonable clauses.

(2.)  Blue Pencil Rule (“cross out” rule): Courts strike out offending portions of clause and if what is left is logical and grammatically correct, than that will be enforced. If not, the entire clause will be deleted.

(a.) “In terrorem” effect: Parties will purposely put bad clauses in K. Many won’t challenge and if they do courts will just strike it out.
(3.) Reform/Rewrite Rule (RS, Minority Rule): Reform or rewrite the 
agreement so it is enforceable.  

(a.) This does not encourage employers to write reasonable 
clauses.

(g.) VMS v. Farber: ∆-doctor entered into an employment K with P- employer that contained a restrictive covenant not to compete. After ∆ left the practice he practices within the area defined by the restrictive covenant. P sued ∆. K included not to practice any medicine for 3 yrs following departure and never to practice within 5 miles of any of the employer’s facilities. Held:  JUDG/∆.  This is an employment K and also ancillary restraint.  Here, duration too long (only 6 mths needed, geographic scope too wide (235 mi. radius), activities completely prohibitive (can’t practice medicine!). 


(h.) Lawyers: Restrictive covenants not allowed



(1.) Reason: People should be able to choose attorney – confidentiality

2. PRE-EXISTING DUTY RULE (RS§73): If you already have a duty, that duty can NOT count as consideration.  You cannot contract to do something that you already have a legal obligation to do unless:



(a.) you offer new consideration OR



(b.) both parties mutually rescind the K OR

(c.) RS§89: A promise modifying a K duty not yet performed on either side is binding 



(1.) if the modification is fair and equitable in view of the circumstances 



not anticipated by the parties at K formation (Chang agrees w/ this) OR
(2.) to the extent provided by statute OR



(3.) to the extent that justice requires enforcement in view of material 



change of position in reliance on the promise (per Chang, controversial b/c 



it’s too easy to prove).
(d.) Borelli v. Brusseau: P sued husband’s estate for promised compensation (property) for caring for dying husband at home instead of putting him in a nursing home.  Held: Majority held that the K was not supported by consideration because marriage vows (“to take care of in sickness and in health”).  Enforcing this would undermine the institution of marriage.  Dissent made striking arguments to the contrary.

3. ILLEGALITY: Illegal Ks are void when subject matter of K or consideration given for K are illegal:

(a.) K to do an illegal act (ex: murder-for-hire):


(1.) Not enforceable

(b.) K though legal procured illegally (bribed to close deal):



(1.) Unenforceable b/c illegal means used


(2.) Public Policy: means don’t justify ends

(c.) K though legal performed illegally (parked in handicap space): 


(1.) Enforceable- not sufficient nexus b/t illegal act and K.

(2.) Illegal performance (using stolen bricks) must bear a strong direct relation to the performance of the K.



(d.) How courts will deal with illegal Ks: 

(1.) Not in pari delicto: Parties are not equally at fault.  If one party is less 
culpable than the other, court will rule in favor of less culpable party.

(2.) If both parties contract to do something illegal, courts (based on public policy) wash their hands of the matter and let things lie where they stand.

(e.) LICENSES:
(1.) Income-Producing Licenses: the absence of this does not bar K enforcement; if someone does work for you and you later discover that they don’t have a license, you cannot decide to not pay them b/c of this.

(2.) Public Health & Safety Licenses: the absence of this can bar K enforcement; if you discover that they do not have this kind of license, you can decide not to pay them.

(a.) Public is better served b/c it puts a greater incentive amongs ∆ to obtain a license

IV. JUSTIFICATIONS FOR NONPERFORMANCE
Set-up:
- A sues B

- K

- A asserts B breached a duty owed under the K

- If K existed, and B owed this duty, and B did not do the duty, B will be liable unless B was justified in not performing because of _______________. (Mist., Chan. Cir, Mod.)
A. MISTAKE
1. Mutual Mistake

Mutual Mistake: RS§152(1), Elements:

(1.) Mistaken belief held by both parties at the time of K formation

(2.) as to a basic assumption upon which K made 

(3.) which has a material effect upon the agreed exchange
(4.) is voidable unless suing/adversely affected party bears the risk under §154

            (a.) RS§154: a party bears the risk IF:



(1.) the risk is allocated to him by agreement




(a.) ex: “as is” clause – P agrees to bear the risk
                        OR
                        (2.) Mistaken party is aware, at the time the K is made, that he has 
                        only limited knowledge (re: facts of mistake) but treats knowledge 
                        as sufficient and proceeds anyways.
                        OR
                        (3.)  reasonable for court to allocate risk 

(a.) NOTE: Essay tip: go through 152(1) but spend more time on risk analysis b/c that’s where it hinges.  
(b.) Lenawee County Board v. Messerly: P (Pickles) CCs ∆ (Mess) b/c P purchases land w/ apt bldg from ∆ that was supposed to be an income-generating investment, but illegal sewage system installed by prior owners. Sewage leaked. Issue: Whether mut. mist. can serve as a basis for K rescission. Held: Ct found mut. mist. as to income generating ability of property (mistake discovered after K formation), but did NOT allow rescission of the K on those terms. Otherwise, every K could then be rescinded due non-income-generating issues.  Court also did a risk allocation analysis & found K clearly allocated the risk to the purchaser (“as is” clause), therefore they cannot rescind the K.  Court did not use value v. substance test!!


(1.) Defining the mistake: 




(a.) Defining mistake broadly- effect of mistake may look greater



(b.) Defining mistake narrowly- effect of mistake may look smaller
2. Unilateral Mistake
Unilateral Mistake: RS §153, Elements:


(1.) mistake by one party at the time of K formation


(2.) which was a basic assumption of K


(3.) which has an adverse material affect on agreed exchange


(4.) voidable unless mistaken party was bearing risk (R§154, see p. 15)

(5.) (a.) enforcement of the K would be unconscionable 
       OR 
      (b.)  the other party had reason to know of the mistake or his fault caused 

      the mistake
(a.) Did unilateral mistake arise from reliance on a misrepresentation by one party?  If so, see if misrepresentation would be a stronger defense.

(b.) Wil-Fred’s v. Metro Sanitation:  2 days after P’s (GC) bid was submitted & before bid is awarded to anyone, P calls D to rescind bid due to judgment mistake (SC made the mistake).  Since P’s bid was lowest, D refuses to allow P to rescind.  P argues that D had not changed his position in reliance on the bid, therefore, it would be unconscionable. Held: JUDG/P. Very fact specific analysis as to what P did to avoid hardship on D.  Had P not taken such care, then the court could have found otherwise.

3. Clerical Mistakes v. Mistakes in Judgment:

(a.) Early courts limited rescission to mistakes that were mathematical or clerical, not mistakes of judgment (they are easier to catch)
(1.) Weird result: easy mistakes are relieved, but unavoidable mistakes are unrecoverable 

(2.) Arose from K bidding scenario (O-GC-SC): SC’s submit bids at last moment (to prevent bid-chopping) so GC’s scramble to put together bids for O.  This creates problems and leads to mistakes. Ct- these mistakes are understandable and GC not bound to them (Note: doesn’t occur anymore)
4. Mistake of Kind (substance) v. Mistake of Quality (value):  Court can undo a K based on a mistake of kind (substance of the agreement) but not K based on mistake of quality (value). 

(a.) Sherwood v. Walker (“Barren Cow” case): K to buy a barren cow (for $50 for meat) but seller tried to rescind K after discovering cow could breed (cow now worth $750).  Court allowed seller to rescind since a breeding cow was a different KIND of cow from a barren cow. The mistake went to the substance of the K.  

(b.) A&M Land Development case: Mistake (land bought but purchaser couldn’t develop half of them b/c there were no permits) relates only to VALUE OR QUALITY of the real estate K. Such mistakes are collateral to the agreement and do NOT justify rescission. There is a danger that if property loses value, Ks could be undone by disappointed buyer.  Courts do not inquire into the adequacy of the consideration.

B. CHANGED CIRCUMSTANCE: K formation followed by a superseding event.  Under certain circumstances, the failure to perform may be justified b/c something happened “out there in the world.”  There is a strong leaning to enforcing the K formation.  Historically, failure to perform = culpability. Caldwell case changed this. 
Elements of Impossibility, Impracticability, Frustration of Purpose:
(1.) There is a superseding event
(2.) Whose nonoccurrence was a basic assumption on which the K was made
(3.) Which renders performance:


(a.) impracticable

(b.) impossible

            (c.) the main purpose is frustrated (both parties must have same main purpose)
(4.) Suing party is not a fault or didn’t cause the event

(5.) Where the suing party did NOT bear the risk of the occurrence of the event 
based on the K language or surrounding circumstances (see RS §154)
1. IMPRACTICABILITY: RS§261, UCC 2-615, 2-616): exchange called for by K has become economically or legally ludicrous to perform b/c supervening change in extrinsic circumstances.  
(a.) Karl Wendt Farm v. International Harvester: P had franchise K w/ ∆ w/ termination clause. Recession in farm equipment market forces ∆ to sell franchise. Purchaser terminated relationship with P against K. D raised defense of impracticability and frustration. Held:  Impracticability is NOT appropriate here because a change in the econ. market is NOT a basic assumption upon which the K was made and ∆ had other alternatives.

(b.)VERY difficult to win. Asserting party must have no alternatives.
(c.) Quantity: Stating quantity of goods to sell may NOT make K impracticable

(1.) Farmer to sell 100 bushels of corn (K doesn’t say where corn grown).  Crops destroyed. Will he have the defense? NO! It is NOT impracticable to go out and buy more corn to sell.


(d.) Bases for relief, will these events render the K impracticable:


(1.) Change in market conditions: MAJORITY- NO!


(2.) Increased cost: MAJORITY- NO!
(a.) Mineral Park v. Howard: Relief granted based on tremendous increase in cost of performance (10 to 12 times greater than anticipated) resulting from unexpected conditions. This case is rarely followed.


(3.) Natural Disaster or War- MAJORITY- NO!

(a.) Suez Canal case: Closed for war and shippers wanted to rescind K and get restitution for work done. Ct- NO! There were alternative routes available.
(b.) Opera Case: Rain shut down outdoor performance (power outage).  Opera sued to receive full fee. ∆ raised defense. Ct- YES! Defense applied. 
(4.) Terrorism: Not much case law.  Depends on circumstances: 

(a.) Perception of danger must be “objectively reasonable”



(5.) Death or incapacity- MAJORITY- Generally YES!


(e.) Foreseeability: Should it have an impact whether parties can get out of K?
(1.) MAJORITY: Relief NOT denied b/c event may have been foreseeable

(2.) MINORITY: Some courts require showing that event was unforeseen, maybe unforeseeable, at the time of K formation. Otherwise, party must contract for protection against it. 
(f.) Force Majuere Provisions, “Act of God” clauses: Generally an express condition that allocates risk to one or none of the parties in advance for certain specified contingencies.  Outcome of whether or not they completely relieve the parties depends on express language. BUT K interpretation (maxims) may allow unlisted events to be excused. 
(1.) Note: Issue spotter – does the event in question actually trigger the force majeure provision?

(g.) 
UCC §2-615 – Changed Circumstance:  The same as the common law.  

(h.) Restitution/Damages: In the event of changed circumstances, remaining K obligations go away and to the extent that restitution is required (one party has been unjustly enriched) it will be granted.

2. IMPOSSIBILITY: the exchange called for by K is objectively impossible to perform.  

(a.) MUST BE “It cannot be done” NOT “I cannot do it.”  

(b.) RS §262: Death of Person Necessary for Performance (if Elton John dies, then EJ concert is impossible)

(c.) RS §263: Destruction, Deterioration or Failure to Come into Existence of Thing Necessary for Performance (K to remodel house, but house burns down)

(d.) RS §264: Prevention by Government Regulation – same result as death. 



(b.) Death: Death will make performance of a K impossible

(1.) K for Pavarotti to sing.  He dies before performance.  Estate can assert impossibility, and win, if the other party sues.
3. FRUSTRATION OF PURPOSE: (RS§265): the exchange called for by K has lost all value to ∆ b/c of supervening change in extrinsic circumstances.  

(a.) Ask: What is the principle purpose of K?  Was it frustrated
(b.) Karl Wendt Farm v. International Harvester: P had franchise K w/ ∆ w/ termination clause. Recession in farm equipment market forces ∆ to sell franchise. Purchaser terminated relationship with P against K. D raised defense of impracticability and frustration. Held:  Primary purpose was est. the dealership and the terms of interaction, not “mutual profitability.” Thus, no frustration of purpose.
(c.) Mel Frank Tool v. Di-Chem: Lease for ∆ (Di-Chem) to store chemicals. Lessor didn’t know they were hazardous. Council says hazardous materials need to be removed. Upon notice, ∆ informs P (LL) that based on this, they will vacate. Does ∆ have the right to vacate without having to pay rent? Held: Principle purpose is storage of chemicals. Not all chemicals are hazardous. Prin. purpose NOT frustrated. ∆ can continue storing non-hazardous chemicals with P and hazardous chemicals elsewhere. It may be more expensive, but too bad. 
C. MODIFICATION: After K formation, during the executory period (before performance), one or both of the parties seeks a modification of the agreement.  Even if they both agree, one may eventually reverse.  When will K modification be enforceable?
1. MODIFICATIONS UNDER THE COMMON LAW: 



(a.) In order to modify K, you need new mutual assent and new consideration. 

(b.) Pre-existing Duty Rule (RS§73):  If you already have a duty, that duty can NOT count as consideration.  You cannot contract to do something that you already have a legal obligation to do. Goal: To prevent unfair bargaining after K formation has taken place.  Problem: Too formal- easy to avoid.

(c.) 3 Ways around the Pre-Existing Duty Rule:



(a.) Prove a moment of mutual rescission of K to enter a new agreement.

(1.) Schwartzreich v. Bauman-Basch: Tearing off the signatures of old K together.




(2.) Rescission can NOT be assumed based on signing new K.





(1.) Some courts allow implied act- bad
(b.) Marginal consideration (“a hawk, a horse, or a road”)


(1.) Any consideration would work (a peppercorn, agree to jump)

(c.) RS§89, Exception to PED Rule: A promise modifying a K duty not yet performed on either side is binding, 
(1.) if the modification is fair and equitable in view of the circumstances not anticipated by the parties at K formation (Chang agrees w/ this- look at substance of agreement) OR

(2.) to the extent provided by statute OR
(3.) to the extent that justice requires enforcement in view of material change of position in reliance on the promise (Chang-bad, guts PED rule completely b/c it’s too easy to prove material change- orig. performance under K as change in positions).

(d.) Alaska Packers v. Domenico:  Fishermen already under a duty to perform for $50 but out at sea demanded $100 w/ no new consideration to keep working b/c bad nets. Company agreed. Upon return, company refused to pay $100, but Ps agree to pay original amt, sign release. Ps sued for the rest. ∆ asserts PED Rule Held:  There was a failure of consideration since the work was the same – nothing had changed.  There was no specific moment of mutual rescission.
(e.) “No Oral Modification” (NOM) Clauses are ineffective.  Common law will enforce an oral modification supported by mutual assent and consideration, despite a NOM clause in K.  (Exam note: analyze this after discussing modification and pre-existing duty.)  


(f.) Indirect Policing Method (PED Rule) v. Direct Policing Methods (Duress, etc) 

2. MODIFICATION UNDER THE UCC (§2-209): 
UCC § 2-209: Modification, Rescission, and Waiver:
(a.) An agreement modifying a K needs NO consideration to be binding.
(b.) Gives legal effect to “no oral modification” clauses.  If there is a NOM clause, it is effective when:


(1.) it is between to merchants (no separate signatures are needed for this clause.)


(2.) it is between a merchant and a non-merchant, in which case, the non-


merchant has to specifically/separately sign the NOM clause.

(c.) Must satisfy the S/F if the contract as modified is within its provisions.
(d.) An attempt at modification or rescission that does not satisfy element (b) or (c) can operate as a waiver of the pre-existing duty.  
(e.) A waiver of a pre-existing duty may be retracted if there has NOT been reliance upon the waiver.   
(a.) Need mutual assent, but do NOT need consideration (but if it’s there, discuss it). UCC eliminates the Pre-Existing Duty Rule. Good faith (see Roth Steel test) acts as a substitute for consideration.  

(b.) Proxy of consideration to show Mutual Assent:
(1.) Ex: 100 widget for $100. Modification - trouble obtaining items and  ∆ wants $150. Other party agrees but you need to deliver them one week earlier.  
(2.) If there is consideration, where each side is getting something, it looks like fair bargaining between the parties. Uncoercively agreed upon.  If bargaining fairly there appears (more evidence) to be no problem with MA. GF on the side of both parties.


(c.) Modifications must be sought in Good Faith:
(a.) Roth Steel Test: UCC requires merchant’s good faith: honesty in fact; reasonable commercial standard.  Modifications must be sought in good faith due to exigent circumstances (i.e., there must be a justifiable business reason to attempt to get the other party to agree to the modification.)  If you have a justifiable reason for asking for a modification – and the other party says NO – then there’s no mutual assent – no K.  

(b.) Bad faith:  It is bad faith to coerce by threatening breach.  Exception: A party can threaten breach if they thought they were doing so in good faith b/c they had a legal defense. Subjective test for honesty applied.
(d.) Kelsey-Hayes v. Galtaco:  P had requirements K w/∆.  Then ∆ goes out of business but offered to continue supplying P at a 30% increase until they could find a new supplier. Did this twice. P agrees. P sued alleging they agreed to K modification under economic duress. Held:  Since P protested modification and unsuccessfully sought alternatives, court held for P. Good faith problem by P? Maybe, they only paid the amount based on original prices (agreed without intention to agree: self-help specific performance)
(1.) Protest- Puts company on notice.  Prevents one party from opportunistically agreeing to a K without the intention of ever performing that obligation
(e.) Brookside Farms v. Mama Rizzo’s:  ∆ (MRI) had requirements K w/ P w/ NOM clause.  ∆ promised to reduce oral modifications to writing but never did.  ∆ paid increased price for a while then bounced a check. ∆ tried to get out of paying by asserting that P breached NOM clause. Held: P’s price increase was reasonable and ∆ breached K when it refused to pay higher prices. Possible BF by ∆
(f.) Waiver Clause:

(1.) A modification can act as a waiver when there is performance by the parties.  NOM clause may be given effect for the executory portions NOT yet performed.

(2.) Waiver for executory portion of K can be retracted, unless that would be unjust based on reliance.
(3.) Under the CL, No oral waiver clause is subject to oral waiver

Better not to give effect b/c often drafters aren’t present for modification

(g.) Settlement- Payment in Full Checks:


(1.) “Accord and Satisfaction” – a device to settle a dispute




(a.) Question to ask: Has it been reached?



(2.) To reach A/S, the amount in question MUST be unliquidated.
(a.) Liquidated- undisputed claim and NO GF debate about the amount owed.


(3.) Endorsing check “under protest” and “full reservation of rights”




(a.) CL- Reservation has NO effect. Cashing check = A/S.



(b.) UCC 1-207: Same unless there is a defense (i.e. duress)

V. CONSEQUENCES OF NONPERFORMANCE
A. MATERIAL BREACH: When one party has an absolute duty to perform, which has NOT been discharged, a failure to perform the duty in accordance with K terms will constitute a breach of K.
1. DUTY

(a.) Two different types of duties:
(1.) Independent duties- duty that stands alone

(a.) One party can sue the other if that party breached, even if the suing party has not yet performed.

(1.) ex: $10 to mow the lawn - I could sue you if you didn’t mow my lawn, even if I have not paid.


(b.) Early CL: Promises were independent of each other

(2.) Dependent duties- duties dependent upon each other; impliedly conditional upon each other.



(a.) One party doesn’t have to perform until the other performs

(1.) If the duties can be performed simultaneously (i.e. sale of goods or land), each party’s performance obligation is a condition of the other party’s performance obligation.

(2.) If the duties can NOT be performed simultaneously (one performance takes times and the other can be done at once), then the performance that takes time MUST be performed first.
(b.) ex: $10 to mow the lawn. Mowing must happen before payment. Payment is conditioned upon mowing (unless K terms state otherwise)

(c.) NOW: Promises are considered dependent on each other.
2. FACTORS FOR DETERMINING MATERIALITY OF A BREACH (RS §241):

(a.) extent to which the injured party will be deprived of the benefit which he reasonably expected

(1.) The more deprived, the more material the breach
(b.) extent to which the injured party can be adequately compensated for the part of that benefit of which he will deprived


(1.) Extent to which damages are appropriate for the non-breacher.  


(2.) If it is easy to compensate the non-breacher, maybe it is not material.

(c.) extent to which the party failing to perform will suffer forfeiture (lose $)

(1.) The greater the extent of forfeiture, the less material the breach
(d.) the likelihood to which the party failing to will cure his failure, including any reasonable assurances
(1.) If it appears likely the breaching party will cure the breach, the breach is probably NOT material.

(e.) extent to which the party failing to perform complies with standards of good faith and fair dealing

(1.) Look at breaching party’s behavior.

(2.) The greater the culpability, the more material the breach. 
3. CHARACTERIZING BREACH- 3 TYPES OF BREACH: Effects the remaining duties of the non-breaching parties. (Exam note: Analyze at all levels of breach on an exam.  Did it reach this level?  Did it go beyond?)
(a.) Partial, Non-material Breach: A breach of a K which does not affect the K on a material level.  Non-breaching party gains a substantial benefit of K despite breaching party’s defective performance.  


(1.) Options Available to Non-breaching Party



(a.) Sue immediately 




(b.) CAN NOT suspend performance




(c.) Urge the party to correct/cure the breach




(d.) CAN NOT repudiate K.
(b.) Partial, Material Breach: A breach of a K which does affect the K on a material level.  Party does NOT gain a substantial benefit of K as a result of breaching party’s defective performance.   


(1.) Options Available to Non-breaching Party



(a.) Sue immediately 




(b.) Suspend performance




(c.) Urge the party to correct/cure the breach




(d.) CAN NOT repudiate K.
(c.) Total Breach: A breach of K which materially AND totally affects the K.  Party doesn’t gain ANY benefit of K as a result of breaching party’s defective performance.  



(1.) How to determine total breach (RS §242): 

(a.) meet elements of material breach 

(b.) extent to which delay/breach will prevent/hinder injured party from making reasonable substitute arrangements
(c.) extent to which time was of essence to K but failing party’s failure to perform in timely manner did not in itself discharge injured party’s duty


(d.) extent that there is urgency that the performance be completed immediately


(2.) Options Available to Non-breaching Party



(a.) Sue immediately 




(b.) Suspend performance




(c.) Urge the party to correct/cure the breach




(d.) Repudiate K.



(3.) Unjustified repudiation is total breach

(a.) repudiation: words and/or conduct that are the equivalent of “ I will not or cannot perform”

(b.) Be aware of danger of over-reacting, labeling breaching party’s breach as total (when it is not) and then repudiating K.


(4.) Uncured material breach can ripen into total breach

(5.) Sackett v. Spindler (1967-CA):  ∆ selling shares in company. P didn’t pay full amount.  ∆ tried to resolve the problem multiple times. Lots of excuses.  Finally, ∆ rescinds K. P knows he breached but claims ∆ breached as well and that ∆’s breach was a total breach (repudiation is total breach). It was not justified!! ∆ committed first total breach. Held: YES. It is total breach BUT ∆ retracted repudiation next day.  P still didn’t pay so he is in total breach. 


(a.) Unless there is reliance on repudiation, it can be retracted.


(6.) In total breach situation, P can recover for future damages as well.

4. DETERMINING BREACH BY BUILDERS:

(a.) Doctrine of Substantial Performance most often applied here.
(b.) Jacob and Youngs, Inc. v. Kent: JY (P) sues for ∆’s failure to pay the remainder of $ owed. ∆ justifies nonpayment b/c P breached the K. He didn’t use  Reading  pipe. ∆ argues b/c payment is conditioned upon completion of house, if the house is not completed, ∆ does NOT owe the payment. P claims pipe installed is the same quality. Held: This condition will lead to harsh results!  Court held that P’s breach did not constitute a material breach (which would’ve allowed specific performance – house be torn apart in order to replace the piping).  If house were worth less b/c piping was not used, D may be able to recover damages. DISSENT: There is evidence of bad faith. Cardozo NO! It’s trumped.
(1.) If full performance is a constructive condition of the other party’s obligation (payment), then the failure of builder to install the smallest screw would justify the HO to withhold payment.
(2.) Maybe ∆ used nonperformance as excuse to avoid payment. Doctrine of Subst. Performance prevents this type of behavior.
(c.) Damages for Breach of Construction K are generally cost to remedy – not diminution of value
(1.) Not in JY v. Kent: It cost would be prohibitive and ∆ would get a windfall. 
(d.) Doctrine of Economic Waste: If the following elements are satisfied, courts will award diminution of value damages instead of cost to remedy damages.  

(1.) extent owner’s expectations have not been satisfied

(2.) whether the benefit of full performance to the owner would be disproportionate to the forfeiture suffered by the builder.  

(3.) whether full performance would involve destruction

(4.) whether breach by builder was wilfull

B. ANTICIPATORY REPUDIATION: Refusal to perform, whether expressed orally, in writing, or by conduct showing an unwillingness to perform.  Reasonable grounds for “Insecurity” may arise based on serious doubts about the willingness or ability of the first party to perform. A/R occurs during executory period before date specified for perfor. 
1. DEFINITION OF A/R: “I cannot or will not perform”
2. TWO WAYS TO A/R A CONTRACT:
(a.) Words: It has to be unequivocally stated that I “cannot” or I “will not” perform.  

(b.) Conduct: It has to be such that it is practically IMPOSSIBLE to perform.  Ex: D could have sold property to someone else, then D would have made it practically impossible to perform by selling it to P. 




(1.) ex: Financially difficulty, even insolvency, does not constitute A/R.
3.
REASONS FOR A/R:
(a.) It might allow other party to make other plans thereby reducing damages owed.  

(b.) Communicating an intention not to perform early is “good faith” If you know 

you can’t perform.  

4. A/R = TOTAL BREACH
5. A/R RETRACTION RULE: you can NOT retract an anticipatory repudiation if:

(a.) non-repud. party materially changed position in reliance on repudiation; OR

(1.) ex: set up alternative plans. Don’t need to notify other parties.


(b.) if other party accepts the A/R and indicates it is final; OR


(c.) if other party brings suit against party repudiating (but this is both 1&2)

6.  NOTE: “Law does not require you to do a futile thing”: It is NOT failure to pursue if you try to pursue objective but know it is going to fail.  
7. TENDER PERF.: Always tender performance (ex: offering performance in a letter show ability to perform) before performance date if other party has committed A/R.
8. CASES: 

(a.) Hochster v. De La Tour:  Allowed P to maintain action for A/R as breach before performance was due.  It protects the expectations of the parties.
(b.) Truman L Flatt Co v. Schupf: K to purchase land subject to obtaining zoning.  P failed to obtain permit, but offered to buy based on a lower price (May 21 letter). ∆- NO. P then said he would buy it for the original price. Performance date passes. Held: May 21 letter is NOT a repudiation. Statements from P were not definitive and unequivocal – they were a counteroffer. Counteroffer never clearly suggested a repudiation would take place, it hinted at it.  Even if it were an A/R, there was a retraction.
9. DEMANDING AND RECEIVING ASSURANCES/INSECURITY:


(a.) Traditional Comm. Law: NO right to ask for assurances from the other party


(1.) Non-breaching party had to wait until breach, then sue


(2.) Exception: If the other side was insolvent 


(3.) Common Law today- Split: no clear majority- some recognize right


(4.) Restatement §251- recognizes this right to ask for due performance.
(b.) UCC § 2-609: Recognizes the right to ask for assurances of due performance if there are reasonable grounds for insecurity.


(1.) Assurance of due performance must be asked for in writing.

(c.) When reasonable grounds for insecurity arise (always after K formation):



(1.)Significant financial difficulty (insolvency):



(2.) Failure to perform important obligations under K.



(3.) Failure to perform obligations under related Ks



(4.) NOTE: NOT an exhaustive list




(a.) Circumstances unrelated to conduct




(5.) NOTE: Unreliable rumors or insignificant risks DO NOT count

(6.) Pittsburgh-Des Moines Steel v. Brookhaven:  Manu got cold feet b/c unsure of other parties ability to pay.  But NOTHING CHANGED.  Demanded assurance, not given.  Manu ended K, BUT they were wrong.  NO reasonable grounds for insecurity had arisen. Demand was unlawful


(d.) Assurances allowed to be demanded:  Depends on facts and circumstances



(1.) If reputation of meeting obligations exists- Renewal of promise counts


(2.) If rep of NOT meeting obligations- prepayment demand may work 


(3.) Be careful with personal guarantees, esp. with corporations


(e.) Time: Demanding party must wait a reasonable time not to exceed 30 days.
(f.) Hornell Brewing v. Spry:  P gave D exclusive oral K to sell Arizona Tea in Canada.  D was continuously late in paying for shipments so P demanded assurances.  D gave somewhat questionable assurances but then sent a purchase order $150K in excess of what P agreed to advance.  P was able to repudiate K.


(1.) Note: Asking for personal guarantees may cross the line - overdemand

(g.) NOTE: Failure to give adequate assurances, when legit, constitutes A/R.
C. CONDITIONS: 

1. RS§224, CONDITION:  A condition is an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under K becomes due.



(a.) Conditions which require STRICT COMPLIANCE: 
(1.) Express condition: when consequences of non-occurrence of condition are expressed in language (often indicated by “only if”, “provided that”).  Ex: If you do not secure a loan to purchase this house, this contract will be void.  


(a.) Doctrine of Substantial Performance NOT applicable



(1.) Exception: If forfeiture is involved (4/11/05)


(b.) In cases of doubt, court leans towards it NOT being an express condition

(c.) Oppenheimer v. OAD: Ct treated clauses as express conditions. There was no doubt or ambiguity in docs. 

(d.) Actual or Constructive fraud will overcome express conditions



(1.) Actual Fraud: collusion b/t 2 parties to jip a 3P

(2.) Constructive Fraud: No req. of actual fraud. Not acting in good faith


(e.) NY Rule- Objective standard
(2.) Implied in Fact condition: A condition that is implied by K terms but not specifically expressed.    Ex: Option to renew lease 6 months prior to lease end.  There is no duty to renew, but there is an implied condition that 6 months notice is required in order to renew.  Ex: A to mow B’s lawn with B’s lawnmower.  B providing the lawnmower is a condition of A’s performance – A’s duty to mow will not arise until B provides the lawnmower.

(3.) NOTE: Many modern courts only require strict performance of conditions when conditioning events are material to the agreement of the parties and risks created thereby.


(a.) Technical conditions (not related in substance to the reason for nonperfromance) are excusable
(b.) Conditions which require SUBSTANTIAL PERFORMANCE, not strict compliance:

(1.) Constructive condition: A condition that is implied by duty. It’s a judicially created device to determine the consequences of breach when the parties have failed to specify it in their agreement. 
(a.) ex: A to mow B’s lawn for $5.  A’s mowing is a constructive condition that must be fulfilled before B has to pay.  

(c.) Doctrine of Substantial Performance: Minor or immaterial deviations from the contractual provisions do NOT amount to failure of a condition to the other party’s duty to perform. Substantial Performance fulfills a constructive condition to other party’s duty of performance. 
(1.) Factors to determine if there is substantial performance, look at:
(a.) Effect of breach on non-breacher’s expectations given the purpose of the K.   



(b.) Excuse for deviation/good faith on part of breaching party  



(c.)  Forfeiture suffered by the breaching party
 BUT – willful transgressor can NOT utilize this doctrine
(RS §241- Willful breach does NOT automatically bar recovery, but considered in determining whether perfor. was substantial)
AND –Substantial Performance can NOT be used for sale of goods 

(2.) HYPO: A misses one spot while mowing, can B refuse to pay? Factors: 1) purpose- mow lawn: look good; 2) expectations- want it all to look good.  It doesn’t; 3) excuse- don’t know: good faith? 4) effect on breaching party- forfeiture: He wouldn’t get paid. Answer:  A prob. protected! But, B can receive damages for offset!

(a.) Without Substantial Performance Doctrine, harsh results
(b.) Note: K’s can have provision barring use of doctrine, or can have provisions that set out specifically what must be performed


(3.) If there is material breach, there will NOT be substantial performance

(4.) S/P arises when one party refuses to perform (i.e. make a final payment) and justifies it on the failure of the other party to fulfill an obligation.



(a.) The other party will raise and show S/P to fulfill obligation.



(b.) The first party could disclaim S/P and claim material breach

(d.) Perfect Tender Rule (UCC-goods): If a party’s (sellers) performance fails to conform with what is stated in the K, the buyer may reject the goods. 
(1.) HYPO: B orders chickens with 403 feathers. B receives them and only have 402 feathers.  This would be subst. perf. but it does NOT apply. Instead, use UCC and PT Rule: buyer is free to reject the shipment.  
(e.) Other grounds for Recovery (Restitution/Divisibility): Even if Subst. Perf. is not found, breaching party may have other damages available: 
(1.) Doctrine of Divisibility: If a 1) price can be reasonably apportioned to each item and 2) performance can divided into separate but equal and identical performances and where the other party can receive the benefit of the completed items, the breaching party can collect on the items completed; the K is considered divisible.  Ex: K to build 20 houses but only 5 are built.  K is divisible and builder is due 25% payment.  Doctrine does not apply if you only build 25% of a single house.

(2.) Restitution: Breaching party still  deserves reasonable value of it services provided
(a.) ex: A mows half the lawn and runs out of gas. B pays substitute mower $7. Is half a lawn subst. perf? NO! Under the K, A can’t get paid. Can A get anything? YES. B’s benefit? $3
(b.) If B had to pay substitute mower $12. B could recover $2 from A. B’s expectation was to get lawn paid for $10.

2. METHOD FOR IDENTIFYING A CONDITION:



(a.) Identify event



(b.) Identify consequence of occurrence/non-occurrence

(c.) NOTE: Some Ks condition only a duty of performance on one party


(1.) waivable ONLY by party acting alone.
3. EXCUSES TO NONPERFORMANCE OF CONDITIONS


(a.) Waiver/estoppel/election: 

(1.) waiver- voluntary relinquishment of a known legal right. Usu. words or conduct: “I’m not going to require that.”  Waivers CAN BE retracted!
(a.) Parties can NOT waive material features of exchange:
(1.) material- important aspect of K (can’t waive failure to pay)

(2.) Material conditions may be waived if supported by consideration- BUT then it’s just a modification 

(b.) course of conduct can constitute a waiver.

(c.) Retracting waivers:

(1.) If material condition waived (w/ consid) then non-retractible 

(2.) Non-material conditions retractible if:


(a.) waiver made before time for fulfillment UNLESS party changes position in reliance on it.
(2.) estoppel- waiver + reliance on it = estoppel. Can NOT assert condition
(3.) election- Choice by one party.  Final.  It’s an unretractable waiver.  ex:  supposed to submit application by X date.  If received after the date but processed anyway – it’s their election and they cannot retract it. They have then waived their right to assert their right to not fulfill the claim. 
(b.) Prevention/Breach: 
(1.) Prevention- A condition is excused if the promisor wrongfully hinders or prevents a condition from occurring.

(a.) Parties supposed to act in good faith, cooperate, and NOT prevent the condition from occurring.  If prevented, promisor can’t later assert that condition nullified K.   
(b.) HYPO: OAD enters direct nego. w/ LL; leads LL to not give written consent. OAD’s action prevents LL from giving consent
(c.) Forfeiture: when effect of a condition would lead one party to be adversely affected (lose lots of money).  
(1.) After establishing loss, weigh whether or not party should have to bear the loss.  If in good faith, forfeiture may be allowed to excuse condition.  If in bad faith, it will not excuse condition. Also, look to see if non-breachign party will suffer prejudice.
(2.) Criticism: Doctrine of forfeiture at odds w/ parties getting what they bargained for
(2.) JNA Realty v. Cross Bay Chelsea: Cross Bay (assumed lease) and modified option to renew lease. Six months notice needed to invoke option. ∆ fails to send renewal on time.  P sues to recover possession.  ∆ asks for equitable relief to relieve it from a forfeiture. Held: Option to lease = greater extent of forfeiture than option to purchase (not allowed). ∆ spent $40K + $15K in improvements and bought good will.  If prevented from exercising option, they will lose a lot.  Neglect/inadvertence is irrelevant- it was an honest mistake (maybe: chargeable notice). Also, unknown whether defaulting on notice prejudices P (yes if new tenants found). Remand.  


(a.) NOTE: Mailbox rule does NOT work for options



(b.) Equitable relief denied for willful or gross negligence
(3.) HYPO: Massive renovation by Cross Bay (after lapse) and while JNA is secretly negotiating with another party.   If JNA knows about this, the

additional forfeiture would help Cross Bay’s right to renew. And may foreclose JNA’s prejudice argument

4. SATISFACTION CLAUSES: Express terms which obligate one party to perform to the “satisfaction” of another. Not unlimited power. Difference b/t function and fancy taste or judgment; 2 approaches: 
(a.) Objective standard: 
(1.) Requirement: Would a reasonable person be satisfied?
(2.) Unless clearly stated otherwise, apply objective standard
(3.) pig iron ex: don’t expect to buy (or reject) based on aesthetics; different for a portrait



(4.) Construction of commercial buildings- use objective standard.



(1.) ex: comm. quality, operative fitness, mech. utility
(b.) Subjective standard 

 (1.) Requirement: Honest (dis)satisfaction of the parties

(2.) Most courts apply a 3P’s honest good faith satisfaction standard.

(3.) Gibson v. Cranich:  If a bargain to paint a portrait and payment depends on satisfaction, as long as you express honest dissatisfaction, you can “rescind” K. Based on fancy taste or judgment (subjective test applies)



(4.) For personal services, a subjective standard may be used. 

 
(c.) If boilerplate language used, be hesitant. Better to have specific terms.

(d.) Satisfaction of some Independent Third Parties: subjective test ok. 
(e.) Morin v. GM: Morin was the SC to build walls for GM’s plant. K said work was subj. to approval by architect or owner (boilerplate). GM rejected M’s work.  Hired new SC to erect walls. Morin sued GC for payment. Held:  Use objective standard for fear of forfeiture from M’s work. This is work on a factory, not an office, boilerplate held in suspicion.

(f.) Satisfaction under the UCC: Merchants subject to obj. and subj. standards.



(1.) Parties can K to be judged by a particular standard.
5. PROMISSORY CONDITIONS:  Contains both a duty and an express condition.  Result is a promise to do something with a condition.  If it includes a consequence of non-performance, then it is also an express condition.  
(a.) Failure of the event to occur justifies the obligor in treating her obligations as discharged, and also subjects the obligee to liability for damages.
(b.) “Pay-when-paid” Clauses: Neither a promise nor a condition. Generally, links a SC’s right to payment for work performed to the GC’s receipt of payment from the O.
(1.) Courts interpret this as calling for payment w/in reasonable time, and NOT as also conditioning the SC’s right to payment on such prior receipt of payment by the GC.

(2.) Defense available to GCs ONLY IF it can establish by PE that parties mutually intended the K to create such a defense
VI. EXPECTATION DAMAGES: Damages to put the injured party in as good a position as he/she would be in if the K were fully performed. No better, no worse
NOTE: Reliance damages- computing out of pocket losses – restoring the person to the status quo before K formation. How much $ would it take to get there.
NOTE: Restitution damages- extant that the other party has been unjustly enriched (received a benefit).
1. COMPUTING THE VALUE OF PLAINTIFF’S EXPECTATION: 
(a.) RS §347 Formula: D = loss in value + other loss – cost avoided – loss avoided)

(b.) Loss in value = K price – what was paid

SALE OF LAND SCENARIO:
(1.) If seller breaches, Market price – K price 

(a.) Buyer will only recover if MP is higher than K price.
(2.) If buyer breaches, K price – Market price


(a.) If at breach, MP is higher than K price, recovery = 0
(c.) Other loss = other losses as a result of this breach (ex: unfairly fired – headhunter expenses to find a new job): consequential or incidental damages.
(d.) Cost avoided = estimated cost of performance – what was actually expended

(e.) Loss avoided = steps taken to mitigate damages



(1.) Trying to find substitute arrangements are recoverable expenses




(a.) ex: Unsuccessful attempt to sell house at auction in Turner

(f.) Turner v. Benson: Appealed based on claim of improperly assessed damages.  Court went through the lost of damages and only allowed expectation damages. (i.e. disallowed future $ earned by day dare facility- NO! This would place her in a better position; but allowed expenses accrued in attempt to mitigate/avoid higher loss). There were also credits involved.
(g) Handicapped Children’s Education Board v. Lukaszewski: D tried to get out of employment K after getting another job.  P had to hire a replacement. ∆ claims no damage b/c P got better teacher. Held: NO! P recovered damages based on P’s expectation of K (they didn’t want the other teacher and higher salary with her).  



(1.) Must make substitute arrangements in a reasonable manner.




(a.) If only one applicant, take it and recover damages.

(2.) Impossibility defense might work, UNLESS P rejected obligations for his/her own fault. Look at behavior (like Luka: convenience reasons)

(3.) NOTE: Courts generally do NOT allow specific performance in employment K disputes- slave labor problem  



(a.) INSTEAD: Enjoin employee from working for competitors.




(b.) Injunctions usu. constructed very narrowly to avoid slave prob.




(c.) There must be NO reasonable alternatives.
(f.) When non-breaching party is faced with breach of K, he must act in a commercially reasonable manner and NOT pile on damages.

(1.) NOTE:  Seller does NOT have a duty to sell if the MP goes up in order to mitigate damages to breaching party. It is his land, he has rights on what he wants to do with it.

2. BASIC LIMITATIONS ON DAMAGES

(a.) Foreseeability- Injured party only entitled to damages that are reasonably foreseeable or within the contemplation of the parties at K formation.  Injuries that take place afterwards are unrecoverable 
(1.) Sale of car in Turner was not w/in the contemplation of the parties at K formation. Same with loan to mother


(2.) Foreseeability trumps “mitigating damages” argument
(3.) Hadley v. Baxendale (1854): P took broken mill shaft to ∆ (a courier) to get it replaced so mill could operate again.  Through negligence, shaft did not make it back until days after it was expected back. Held:  ∆ was NOT aware of importance of timely delivery and was therefore not held liable because damages were foreseeable (w/in the contemplation of the parties at the time of K formation).  

(a.) Issue: Consequential damages- lost profits
(4.) Rationale: Who should bear the loss depends on what the parties have decided ahead of time.  If not mentioned, court must figure it out.  

(a.) Default rule: Court looks at what would be foreseeable by the parties. If the parties wouldn’t have figured it in the K at K formation, then the non-breacher should NOT receive that benefit.

(5.) Lost Profit from Collateral Ks:
(1.) Florafax v. GTE: P had K w/ D to provide phone lines & operators to handle incoming calls for florist orders.  D failed to provide adequate services on Mother’s Day and P lost valuable 3rd party K as a result. Held:  Jury awarded P damages b/c need for services was foreseeable (GTE knew about collateral Ks) as was loss of valuable K. 

(6.) Tact Agreement Test- Injured party must show that:

(1.)  Special circumstances were brought the intention of the other party; AND

(2.) The other party “assumed consciously” the liability in question

(3.) LARGELY REJECTED!

(b.) Certainty- Can only recover damages that are ascertainable w/ reasonable certainty.
(1.) Florafax v. GTE: see above. Held: For a fax has been in business a long time so it is relatively easy to determine damages of lost profits.
(2.) Note: New businesses trying to recover lost profits face a problem with estimating damages w/ reasonable certainty b/c lack of experience.


(a.) Some courts- “Per se” rule of no damages: Too speculative





(1.) CA- relaxed this rule.




(b.) Now: case-by-case analysis




(1.) Business may go under, est. profits difficult to judge.

(c.) Avoidability (the so-called duty to mitigate): Not an actual duty, but injured party may NOT recover those damages that could have been reasonably avoided. 

(1.) Often comes up in employment K scenario: ex: employed for one yr and then fired w/in one yr breaching K. May non-breaching party sit on couch and not look for a new job for the term of the original K? Depends

(a.) Eng - YES. You can recover

(b.) US - NO. Must make reasonable efforts to secure a similar job.
(2.) Non-breaching party may NOT pile on damages: 

(a.) Rockingham County v. Luten Bridge Co: P continues to build bridge after the County Commission repudiates the K. P sues to recover costs of performance. Held: NO. County repudiated K and committed total breach, BUT non-breaching party must limit damages that breaching party may owe. P can NOT recover the expected reputation increase from building (too speculative- certainty)
(3.) If substitute employment is offered and EE rejects it, it may serve as a basis for limiting damages:
(a.) Boehm v. ABC: Boehm fired from ABC (constructively). ABC breached K, but offers P a position with similar compensation package. Boehm declines. P later sues. ∆ claims that even w/ Br/K, any harm Boehm suffers is his own.  ∆ offered substitute employment. Damages could have been avoided by you.  P should have mitigated those damages and so should receive nothing. Held: NO. Offer was a pretext to avoid limit damages owed (exploit rule). 
(1.) Note: If at-will, ER can fire at will and there are NO expectation damages

(b.) Ability to recover damages- searching for substitute job: 
(1.) ENG: If ER terminates, the EE need not do anything

(2.) USA: EE must make reasonable efforts to secure substitute employment.  Failure to do so may preclude you from recovering damages.

(c.) Agreements with periodic payment schedules often have acceleration clauses- SO breach, all future payments owed immediately.
3. UCC DAMAGES: 

(a.) Incidental Damages: Damages incurred when a party is trying to seek substitute goods or substitute arrangements.



(b.) Consequential Damages: Damages incurred by loss of collateral K.  

(c.) UCC §2-708(1): (Market Price at time and place for tender – unpaid K price) + incidental damages – expenses saved in consequence of buyer’s breach


(1.) Does NOT count post-breach declines in market value
(d.) UCC §2-713: (Market price @ time when buyer learned of breach – K price) + incidental and consequential damages– expenses saved in consequence of buyer’s breach

(e.) UCC §2-706; Buyer’s breach- “seller’s resale”: (K price – resale price)
(f.) UCC §2-713; Seller’s breach- Allows buyer to cover losses by purchasing substitute goods. Damages = (Cost of goods- K price)
4. DAMAGES IN CONSTRUCTION K SCENARIO: 

(a.) General rule for breach of K involving construction:  “cost of remedy”.  
(1.) Exception: However, in some cases, “diminution in value” is used, gen. if there’s subst. perf. in GF and correction would result in economic waste (irremediable damages or need to tear down whole structure to fix)


(a.) D/V - ok where breach is only incidental to main purpose of K.
(b.) Issue: Which to choose when the “cost of remedy” is > the “D/V” 

(c.) Deciding b/t diminution value and cost of completion, Court look at: 
(1.) Was there an intentional breach?

(2.) Will there be economic waste if contract is completed? (This doctrine usually involves tearing down or destroying something.)

(3.) Is the performance incidental to the K?

(4.) Is there substantial performance?

(5.) Pecuniary vs. non-pecuniary value
(c.) American Standard Inc. v. Schectman: K where owner of property, who wanted to sell land, made a deal w/ salvage co. to remove structures and grade land at least 1 ft. below grade in exchange for salvage materials. Salvage co. didn’t perform K (didn’t grade everything). Failure to perform had little impact on sale value. P (Amer. Stan.) sues for damages, wants “cost of completion” and wins $90K. ∆ appeals damage amount. ∆ wants “diminution of value.” and claims substantial performance. Held: NO. Damages should be “cost of completion.” Grading not incidental to main purpose. Not undoing anything, completing job.
(d.) Doctrine of Economic Waste (revisited): Where the cost of completing performance of the K is large and out of proportion to the resultant benefit (value) to the property. Courts often use “diminution of value” in this scenario.
(1.) ex: J&Y v. Kent: Cost of remedy would force breaching party to tear down house and rebuild – expensive & out of proportion w/ value received. Use “diminution of value”
(2.) American Standard v. Schectman: Breacher doesn’t have to undo anything, but only complete non-finished performance obligation.


(a.) Amer. Stand: Not about waste but about distribution 


(e.) Computing Damages in Construction Scenario: 
(1.) Loss in value = K price – amount paid so far
(2.) Cost avoided = Cost of complete performance – amount expended 

(3.) Loss avoided = Resale amount of purchased material 

(a.) This MUST be done in a commercially reasonable manner

(b.) Breaching party  can argue to include value of leftover goods if non-breaching party gives away materials
(4.) Total Formula: Damages = Loss in value + O.L. – C.A. – L.A. 

(5.) Alt. formula: Expected net profit + unreimbursed expenses + O.L.

(6.) Unreimbursed expenses = Amt. expended + Amt. paid + Mat. resold

(7.) If Builder breaches, and owner must find a new builder, damages are:

(a.) Damages = (Amt. already expended + New amt. expended) - Expected expenses.
(b.) Note: If owner saves $ from original builder’s breach, then: 

(1.) Under Restitution, Owner should pay original buyer $25K (Amt. expended – amt. paid)
5. LOST VOLUME SELLER, UCC §2-708(2): 


(a.) Extended by analogy to services as well: 

(1.) Jetz v. Service Co. v. Salina Properties: Lease breached by owner. Lessee had to move washing machines but then used them for a new location. Lessee sues for damages, ∆ claims mitigation b/c new use found. Held:  Judg/P. Fact that P used these particular machines does NOT preclude use as a LVS.  P had a warehouse of these machines and was continually looking for new properties to open up shop. He would have used other machines if not for breach of ∆.He could have engaged in both transactions. 


(b.) Requirements to become a Lost Volume Seller: 

(1.) P could have engaged in both transactions, without ∆’s breach 

(1.) P must show a surplus of items at question or the ability to easily procure these items immediately.

(2.) More specialized the item, harder to show you are a LVS.

(2.) P would have engaged in both transactions, without ∆’s breach

(3.) P must demonstrate that it would be profitable to enter into the 2nd K.




(1.) Applies to (2.).  If not profitable, a person wouldn’t do it.
(2.) If sale to 2nd person is at a lower price, that may be evidence you are NOT a LVS.
6. AVAILABILITY OF TORT DAMAGES (PUNITIVE DAMAGES):

(a.) Generally, NO!

(b.) Emotional Distress: Need special facts- P must show that at time of K formation, it was within reasonable contemplation of both parties that non-breaching party  would suffer certain harm based on certain condition that breaching party knew about.


(c.) Pecuniary damages- 
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