I.   OVERVIEW: CIVIL PROCEDURE

      Procedural: rules that govern litigation. Rules for courts administration.    
A. STATE AND FEDERAL LEGAL SYSTEMS
1.  STATE JUDICIAL SYSTEM
(1.)  “Choice of law” rules: different state = different substantive law 

(a.) ex: CA: Superior Ct. (trial court) ( Court of Appeal (6 districts) ( CA 
Supreme Court
2. FEDERAL JUDICIAL SYSTEM
(1.) Judiciary Act 1789: Created system of lower federal and appellate courts
(2.) Article III of Constitution limits the kinds of cases the Supreme Court and lower federal courts may hear.  Otherwise, state court.
(a.) District Court: 90 Districts, 1-4 per state

(b.) Circuit Court of Appeals: 12 Circuits

(1.) 11 Numbered Circuit (1st, 2nd, 3rd, etc.)

(2.) DC Circuit

(c.) Court of Appeals for the Federal Circuit

(1.) Reviews lower federal court decisions from around the 
country in certain types of cases

(a) patents, claims against US, international trade.

(d.) Supreme Court of the United States: 9 Justices
(1.) Hears Article III cases commenced in SC

(2.) Hears appeals from lower federal court upon approval

(3.) Article III cases include:

(a.) Those involving United States (federal), 

(b.) Foreign ambassadors and ministers,

(c.) Those between different states (diversity), 

(1.) less influenced by local bias than state court might be

(2.) cases concurrent with state court (can file in state court)

(3.) now a jurisdictional minimum: $75000

(d.) Those between a state and citizens of another state (alienage)
(1.) less influenced by local bias than state court might be

(2.) cases concurrent with state court (can file in state court)
B. CIVIL LITIGATION PROCESS
1. Lawyer’s Ethical Obligation
(1.) Assure claims are filed legally and are factually sound

(2.) Ethical obligations on both parties

2. Personal Jurisdiction over Defendants
(1.) Personal Jurisdiction refers to the ability of a court to exercise power over a particular defendant or items of property.  It may be categorized as in personam, in rem, or quasi in rem.  The primary limitations on a court’s power to exercise personal jurisdiction are found in the US Constitution and state statutes. 
3. Service of Process on Defendants
(1.) Giving notice of a suit in the proper manner
4. Subject Matter Jurisdiction
The subject matter jurisdiction of the federal courts is limited to that authorized by the Constitution as implemented by federal statute and decisional law. This is the court’s power over a particular type of case. SM Jurisdiction can be categorized as:

(1.) Diversity of Citizenship Jurisdiction: Diversity of citizenship jurisdiction under 28 USC §1332 is grounded historically in the desire to protect out-of-state parties from local prejudice.  Its main requirement is that thre must be complete diversity b/t opposing parties.  Each Plaintiff must be of diverse citizenship from each defendant. The amount in controversy must exceed $75000.
(2.) Federal Question Jurisdiction: Federal Question Jurisdiction under §1331 presents fewer specific difficulties. Two question occur when deciding this action:
(a.) The principal problem in this area is to determine when an action “arises under” federal law. 
(b.) The secondary problem is to know what types of actions are within the exclusive jurisdiction of the federal courts under other specific statutes.
(3.) Removal Jurisdiction: Removal Jurisdiction allows ∆s to remove an action brought in a state court to a federal court if the federal court would have had original jurisdiction over the action.
(4.) Supplemental Jurisdiction:
5. Venue and Change of Venue

(1.) Does court constitute a proper place for trial

6. Governing Law

(1.) Whose law will govern the dispute

7. Pleading and Discovery

(1.) Pleading: identify factual issues as to which a  genuine dispute exists
(2.) Discovery: identify additional evidence from other parties

8. Joinder of Claims and Parties

(1.) Determine when multiple claims may be asserted against one defendant 

(2.) When multiple plaintiffs/defendants may be parties to the same lawsuit 

9. Class Actions

(1.) Joining similar complaints against one defendant as one claim

10. Adjudication Without Trial 

(1.) Settlement, dismissal, summary judgment, default judgment
11. Trial

(1.) Case not settled to be heard in front of judge/jury to resolve dispute based on evidence presented by parties

12. Appellate Review

(1.) Losing part may appeal an adverse judgment of trial court

(2.) Short SoL, usually 30 days
13. Binding Effect of a Judgment

(1.) If all appellate opportunities exhausted, decision is final.
(2.) Once final, “res judicata”: parties precluded from re-litigating same claim in another lawsuit.
II.    LAWYER’S ETHICAL OBLIGATION

A. RULES: Federal Rules of Civil Procedure

1. Rule 11(a)

(1.) Every pleading, written motion, and other paper filed with court must be signed by at least one attorney of record
2. Rule 11 (b) 

(1.) Claims must be legal and factually sound
(2.) With evidentiary support
(3.) Not for improper purpose, i.e. to harass

(4.) Warranted by existing law
3.   Rule 8:
(1.) Plaintiffs must provide a “short, plain statement” of their claims. 

(2.)  If not, complaint can be stricken
4. Mendez v. Draham: Lawyer’s Complaint was verbose, long, convoluted with many Ds included.  Judge told attorney to amend. He didn’t. Lawyer said he was representing client’s interest  and that the nature of case is complicated  RESULT: Suit dropped. Court doesn’t tolerate certain activities.  Judge didn’t believe this. Rule 8 violation and censure.
III.    PERSONAL JURISDICTION: The power of the court to decide a claim or execute a judgment. Also, the geographical area over which ct. has authority.
A. THREE TYPES OF PERSBONAL JURISDICTION
1. IN PERSONAM JURISDICTION: In personam jurisdiction exists when the forum has power over the person of a particular defendant. 
(1.) Usually jurisdiction over a plaintiff is not an issue because the plaintiff accedes to the jurisdiction of the court by bringing suit there. 
(2.)  In these cases, the court may render a money damages judgment against the ∆ or may order the ∆ to perform acts or refrain from acting.  
(3.) OLD PREC: solicitation + other activities = personal Jx (Harvester v. KY)

2. IN REM JURISDICTION: In rem jurisdiction exists when the court has power to adjudicate the rights of all persons in the world with respect to the rights of a particular item of property.  This occurs when the property, over which the court has power over, is the same property as that in dispute.
(1.) Limited to situations where the property is located with in the physical borders of the state and where it is necessary for the state to be able to bind all persons regarding the property’s ownership and use.
(2.) This occurs with respect to actions for condemnation (eminent domain cases), forfeiture of property of the state, and the settlement of decedent’s estates. 

(3.) The D, must own property in the state, and the property must be attached at the beginning of the lawsuit.

(4.) The lawsuit for damages is limited to the value of the property attached.

(5.) In rem judgments do NOT settle the dispute everywhere (NO FFC)
3. QUASI IN REM JURISDICTION: 
(1.) One type of quasi in rem jurisdiction exists when the court has power to determine whether particular individuals own specific property within the court’s control.  It does not permit the court to determine the rights of all person s in the world with respect to property
(2.) A second type of QIR jurisdiction permits the courts to adjudicate disputes other than ownership based on the presence of the ∆’s property in the forum. This occurs when the property, over which the court has power over, is not the same thing as that in dispute (ex: attaching property to satisfy unpaid legal fees)
(a.) ∆ Is Not Bound Personally: The basis of the court’s power to exercise QIR jurisdiction is the property within the state.  The judgment does NOT bid the ∆ personally and can NOT be enforced against any other property belonging to the ∆.
B. STATUTORY LIMITATIONS ON IN PERSONAM JURISDICTION/ TRADITIONAL BASES OF IN PERSONAM JURISDICTION
Following the ruling in Pennoyer, 3 General Bases for Jurisdiction were established:
1. PHYSICAL PRESENCE at the Time of Service- Most states grant their courts in personam jurisdiction over any ∆ who can be served with process within the borders of the state, no matter how long he was present (even if merely passing through).    

(1.) Burnham v. Superior Court (1990): The US-SC upheld this type of jurisdiction, allowing transient ∆ to be served with process for a cause of action unrelated to his brief presence in the state

2. CONSENT- Most states grant their courts in personam jurisdiction through the ∆’s consent.  Such consent may be express or implied or through the making of a general appearance.
(1.) Express consent- A party’s express consent to the jurisdiction of local courts, whether given before or after suit is commenced, serves as a sufficient basis for an in personam jurisdiction.
(a.) By Contract (Forum Selection Clause): A person can, by contract, give advance consent to jurisdiction in the event suit is brought against him.

(b.) By Appointment of Agent to Accept Service of Process: A person can, by contract, appoint an agent in a particular state to receive service in that state in an action against him. The terms of the contract determine the extent of the agent’s power and thus, the scope of the jurisdiction conferred.
(2.) Implied Consent- When the state has a substantial reason to regulate the in-state activity of a nonresident of the state, it may provide that by engaging in such activity, the nonresident thereby appoints a designated state official as his agent for service of process.

(a.) Nonresident Motorist Statute

(1.) Hess v. Pawloski (1927): The US-SC upheld statutes that use such implied consent to subject a nonresident motorist to jurisdiction in any state in which he has an accident.  Agent designated is DMV.
(3.) Voluntary Appearance- ∆ may consent to jurisdiction by voluntary appearance (i.e. contesting the case without challenging personal jurisdiction).  Most appearances provide a sufficient basis for jurisdiction except:
(a.) Special Appearances- ∆ can object, in court, to a court’s exercise of jurisdiction by filing for and being granted a special appearance, without automatically submitting to the jurisdiction of that court

3. DOMICILE- Most states grant their courts in personam jurisdiction over person who are domiciled (residents) in the state, even when the ∆ not physically within the state when served with process.

(1.) Domicile: Refers to the place where a person maintains her permanent home.

(a.) Use of objective evidence for determination (i.e. where registered to vote, where pay taxes, where car is registered)


(2.) Miliken v. Meyer (1940): 
C. CONSITUTIONAL LIMITATIONS OF IN PERSONAM JURISDICTION

1. Rule of Territoriality: Traditionally, jurisdiction over a person was a consequence of the state’s physical power to carry out its judgment (i.e. it was based on the power to arrest the person to force compliance with judgment).

(a.) Such physical power could only be applied within the borders of the forum state.

2. Pennoyer v. Neff (1877): USSC held that a judgment issued w/o proper jurisdiction over the ∆ violates the DP Clause of the 14th Amendment, with result that its validity may be challenged anywhere. P. are not free to bring suit wherever they choose. Decision expanded states’ physical power to further extend jurisdiction to ∆s not previously empowered.
3. Modern Due Process Standard: Contact and Fairness: The concept of power by which a state could enforce its judgments was greatly expanded by the US-SC in International Shoe. No longer was power controlled solely by the traditional bases of jurisdiction (see above).  The focus became whether sufficient minimum contacts exist between the ∆ and the forum state so that maintenance of the suit doesn’t offend “traditional notions of fair play and substantial justice.”  
4. International Shoe Co. v. State of Washington (1945):  DE Corporation, based in MO, employed WA residents to solicit sale of shoes. Salesmen sold products, but orders sent to MO for filing. RESULT: Court ruled that activity of salesman qualifies as P/A because it was neither irregular nor casual contacts (salesmen resided there, rented rooms), contact was of a specific quality and nature, and D. benefited economically. Obligation to pay arouse out of the activity in forum state. No burden to D. Not inconvenient. State has significant interest. “Doing business” Test and Solicitation Plus Test rejected by Court.  DISSENT: Judge Black-Fairness test is too subjective.  Test should be “doing business”? p. 74 “doing business” depends on nature and extent of activity conducted in state.  USSC should not decide.  Leave it to the states.
NEW TEST FOR DETERMINING JURISDICTION: (International Shoe Test)
1. Relevant state Long-arm Statute
2a. General jurisdiction

(1.) Substantial;


(2.) Systematic; and

(3.) Continuous contacts
2b. Specific Jurisdiction
(1.) Minimum Contacts
(a.) Purposeful Availment- The D. deliberately sought to benefit from his activities 
in the forum state, and due to the privilege of conducting activity in the state, he 
invoked the economic benefits and protections of its laws 
(b.) Arising out of, Related to- suit must arise out of or be related to the activities 
the D. conducted in the forum state
(2.) Reasonableness, Fairness Factors- Would the exercise of jurisdiction be 
unfair and/or unreasonable, taking into account the,  
(a.) Burden on D

(b.) Forum state’s interest in adjudicating case
(c.) P.’s interest in receiving a fast and effective trial

(d.) Interstate judicial system’s interest in efficient resolution of disputes.

(e.) Shared interest of states to further beneficial social policy  
[Note: This test applies to individuals as well as corporations and adds to (not supplants) the traditional bases of jurisdiction]
5. LONG ARM STATUE: Most states grant their courts in personam jurisdiction over nonresidents who perform or cause to be performed certain acts within the state.  In personam is granted regardless of whether the ∆ is served within or outside the forum, but is limited to causes of action arising from the acts performed within the state.
(1.) Unlimited (or Due-Process-Type) Long Arm Statutes:
(a.) A few states, like CA, have long arm statutes that give their courts power over any person or property over which the state can constitutionally exercise jurisdiction.  
(2.) Limited (or Specific-act or Tailored) Long Arm Statutes
(a.) Most states have long arm statutes that specify in detail the situations in which their courts can exercise jurisdiction.

(3.) Federal Courts and State Long-Arm Statutes

(a.) Rule 4(k) Territorial Limits of Effective Service
(1.) 4(k)(1)(A): If the state could exercise personal jurisdiction under its long-arm statute, then the federal court of that district can exercise jurisdiction as well (95% borrow the state long-arm statute)
(2.) 4(k)(1)(B): 100 Mile Bulge Rule: Allows parties added to a suit under Rule 14 or 19 (by ∆ in indemnity suits) to be served within a 100 mile radius of the federal courthouse even if this is outside the state where the court resides, as long as it is within the US.  

(a.) More useful on east court.
(3.) 4(k)(1)(C): Permits federal courts to exercise extraterritorial jurisdiction under the federal Interpleader statute-which allows nationwide service of process
(4.) 4(k)(1)(D): Allows federal courts to invoke other special federal long-arm statutes by which Congress has authorized federal courts to effect nationwide or worldwide service of process. 
(5.) 4(k)(2): Allows federal courts to obtain personal jurisdiction through worldwide service of process on claims brought to vindicate federal rights, if P can show ∆ is not subject to jurisdiction under the laws of any state and that the exercise of jurisdiction is constitutional 
(4.) Long arm statutes are established and determined by Legislature

(5.) Provides jurisdiction over non-resident ∆s who have had contacts with the territory where the statute is in effect. Statute brings foreign ∆ under personal jurisdiction of state court.

(6.) 14th Amendment of the US Constitution serves as a check on state judicial power over individuals and corporations.  
SPECIFIC JURISDICTION

6. PURPOSEFUL AVAILMENT: “Constitutional touchstone on which minimum contacts jurisdictional analysis focuses at the threshold…”
(1.) Definition:  The D. deliberately sought to benefit from his activities in the forum state, and due to the privilege of conducting activity in the state, he invoked the economic benefits and protections of its laws.  Contacts are not accidental  

(2.) There are 4 different subcategories of Purposeful Availment:
1. Activity Conducted in State Entered- Where D. or its employees entered the state and conducted activity there.  Usually non-controversial

(a,) International Shoe Co. v. State of Washington (1945): Court held that    activities of D. not casual or singular, but continuous and systematic for a number of years  D. received the benefits and the protection of the laws of the state . The “presence” of corporation permits the service by the state to be considered proper.  D. is liable because he hired resident employees to work and conduct business within the state, D had sample showrooms, substantial volume of merchandise sent to WA purchasers.  D. benefited from this over a continuous period of time
2. Contractual Relationships- D. who enter into a contractual relationship with forum residents

(1.) Hanson v. Denckla (1958): PA Woman contracts with DE Bank to est. trust.  Moves to FL, executes will.  Suits brought in DE and FL. RESULT: D. bank was simply making good on prior contractual obligations, signed/established outside of FL.  Payments mailed to FL don’t represent P/A. D did not initiate contact.  Just b/c FL is the center of gravity doesn’t mean it’s the most convenient forum.
(2.) Burger King Corporation v. Rudzewicz (1985): D (MI-Franchisee) with BK (FL-Franchisor).  D. solicited franchise infro from FL BK, dealt MI regional BK, fell behind on payments, disenfranchised.  BK sued for Br/K. RESULT: 
(a.) Note: Burger King changed how judges are to look for P/A in determing whether P/A exists in a contract dispute

How do we judge/determine Purposeful Availment in a contract case? (BK)
(1.) Prior negotiations- discussed and negotiated contract before signing it

(2.) Contemplated future consequences- How long is the relationship to last
(3.) Terms of contract (connection to state) - choice-of-law clause,  etc.
(4.) Parties’ actual course of dealing (connection to forum state)-paid $, discussed $ issues w/ state, etc.
(b.) Minimum contacts rule changed.
(1.) Planitff must prove P/A and AOO, but no need to prove fairness
(2.) Defendant must prove unfairness

(3.) Fairness is of less importance if P can prove minimum contacts.
(3.) McGee v. International Life Insurance Co. (1957) Out-of-state insurance company  makes solicitation for life reinsurance to CA resident. Resident agrees and signs K. Send premiums. Dies. D. refuses to pay. All contact through mail. No other contacts. RESULT: P-Jx fair b/c insurance company  got protection from CA laws when it collected premiums and economically benefited.  Insured should get protection against fraud and Br/K.  State to protect citizens

Where the state interest is strong, solicitation of one contract with a state’s resident will be sufficient contact for P-Jx. in accordance with DP.  Quality, over quantity.

(4.) Chalek v. Klein (1990): Klein finds ad for software, calls for product, orders, makes a K.  Product sucks.  Klein returns and stops payment. Chalek sues for $. RESULT:   Klein not an active buyer.  Didn’t meet test for P/A.  Didn’t seek economic benefit, only wanted to purchase goods. No contact.  Passive buyer not subject to personal jurisdiction of court of seller’s state
Passive v. Active actors:
(a) Passive purchaser: a nonresident buyer who places an order and accepts seller’s price.  not subject to personal jurisdiction of court of seller’s state.
(b) Active purchaser: a nonresident buyer who vigorously negotiates the terms of the contracts and wants to inspect production facilities. Subject to personal jurisdiction of court of seller’s state 
 Active v. Passive actors: Comparing roles in Hanson and McGee
2. Hanson v. McGee v. Burger King
       (a) Hanson: C/A does not AOO act done/transaction consummated in forum state.  
           PA resident( DE corporation.

McGee: C/A does AOO. 
           TX corporation ( CA resident. Contract consummated in CA
Burger King: C/A does AOO act done in the forum state.
      (b) Hanson: relationship yrs. later. No major acts.  D solicited nothing, didn’t initiate 

contact
McGee: P. in CA whole time. Solicitation by D.

Burger King: Solicitation by D
      (c) Hanson: center of gravity not sufficient
           McGee: CA had special legislation for exceptional cases. State had more interest in 
protecting citizen injured by foreign corporations.

[Note: Usually seller is the active party and buyer is the passive party.Does not apply to all buyers, not all sophisticated businessmen who are active purchasers]
ex: Burger King (D was a active buyer and P was an active buyer). 
 McGee (D was a active seller, P was passive buyer)
3. Stream of Commerce Theory-  D. whose product(s) enter the forum state through the “stream of commerce”:  Stream of Commerce is the normal distribution chain for the way products normally get to places (i.e. retail outlets, customers).  By putting a product into the Stream of Commerce and knowing it would end up and be sold in the forum state, D should know he can be haled into court in that forum state.
(1.) World-Wide Volkswagon v. Woodson (1980): D. sold car in NY. P. drove car into OK and crashed.  D. claimed no min. contacts with P. in forum state. RESULT: If foreseeability were the criterion, every seller of chattels would in effect appoint the chattel his agent for service of process.  His amenability to suit would travel with the chattel. D. did not purposefully avail itself to the benefits and protections of the laws of OK. Court finds that the are no minimum contacts to prove any state-court jurisdiction. S&WW had no activities, closed no sales, performed no service in OK.  They did NOT P/A themselves to the benefits and protections of OK law. They solicited no business through salesmen or advertisements in OK. They did not sell cars wholesale or retail to OK customers or residents, or indirectly to people who would sell in OK.   This suit is based on “one, isolated occurrence” and the inferences drawn from it. Fortuitous circumstance. NO personal jurisdiction

(2.) New Rules for Purposeful Availment in Stream of Commerce Case:
(a.) Did D deliberately seek contacts with the state? 
(b.) Stream of Commerce ends with sale of the product to the consumer.

(c.) The mere “unilateral” activity of those who claim some relationship with a nonresident defendant cannot satisfy the requirement of contact with the forum state.  
(2.) Gray (19XX): Ohio valve manufacturer sold a valve to a PA company who installed valve in water heater. They sold it to customer in IL who was injured when heater exploded. RESULT: Knowledge and foreseeabiity- DPC not violated where company delivered product into the Stream of Commerce with knowledge and foreseeability that product will be purchased by consumers in the forum.    
(3.) Asahi Metal Industry Co, Ltd v. Superior Ct of CA (1987): Asahi makes valve assemblies in Japan, sells them to Chang Shin for tire tubes in Taiwan.  Chang Shen sells tires to retailers in US. Zurcher injured while riding motorcycle with the tire tubes made by Chang Shin. Zurcher, who filed a products liability action in CA, alleged that motorcycle tire, tube and sealant were defective.Complaint named Cheng Shin, who then filed a cross-complaint seeking indemnification from Asahi. Zurcher’s claims settled and dismissed. Cheng Shin’s indemnity action against Asahi remained. CA claimed Jx. over Asahi based on its long-arm statute RESULT: O’Connor rejects Stream of Commerce Theory and creates a Stream of Commerce Plus Test. The awareness that the product may enter the forum state through the SoC is not enough. BUT, the dissenters constituted 5 votes and determined there was P/A.  Personal jurisdiction here
(4.) New Tests for Stream of Commerce (None are a Majority Rule-)


(a.)  SoC Plus- O’Connor: Stream of Commerce Plus additional activities 
towards forum state 

(1.) Designing product for particular market, 
(2.) Advertising in forum state, 
(3.) Channels for advice, 
(4.) Marketing through agent in forum 
(5.) 4 Justices concur 

(b.) Regular SoC (see above from Gray, WW) 
(1.) 4 Justices concur
(c.) Volume, Value, Hazardous Character of Components Test  



(1.) 1 Justice 
(5.) Component Parts v. Finished Products: 
(a.) Component Parts: Manufacturers of component parts have little ability to control distribution of the finished products that contain the parts they made.  Therefore, ∆s need additional conduct aimed specifically at the forum state. (ex of CP: valve in Asahi)
(b.) Finished Products: Manufacturers of finished parts have much more control over the geographic distribution of its products, allowing it to limit distribution to particular states or regions.  Therefore, it may NOT be unfair to subject producers of finished products to jurisdiction in any state where they have permitted their products to be sold 
4. Effects Test- D. whose out-of-state conduct caused an injurious “effect” in the forum state (intentional torts).  These are generally personal issues (defamation, family law, etc.).  Effects test intended to reach people who render some wrongful act outside the forum state that causes a problem within the forum state 


(1.)  Kulko v. Superior Court (1978): Separation Agreement signed in NY. Wife moved to CA. Pursuant to daughter’s desire, D. sends her to CA (against sep. agree.).  Wife wants more $. Did the D. P/A himself to the benefits and protection of CA’s laws by causing an effect in the forum state? RESULT: NO. Domestic and personal relations. Did not seek commercial economic benefit.  Controversy arises from separation agreemeent that occurred within the state of NY.  A reasonable parent would not expect to sued from 3000 mi. away.  Didn’t intend to settle dispute in CA.  It was the unilateral activity of wife that brought D. to CA.  There was no injurious effect caused in the foreign state. No jurisdiction
(2.) Calder v. Jones (1984): CA D. sued magazine editor and writer in FL for libel. Does CA court have Jx. over FL. residents who cause injurious effect in CA over libel? RESULT: YES. D. knew they writing about CA, knew it would be distributed to CA, knew it could cause injurious effect in CA.  This is also like the Stream of Commerce test (the article in the magazine is like the valve in the heater).  The article is a component put in the magazine, who sold it to distributors, who sold it to retailers in CA.  Defendant put the article in the Stream of Commerce and it was foreseeable it would end up in CA and as a result D could reasonably foresee that he could be haled into CA court.
(3.) 3 Elements to satisfy the requirements of Personal Jurisdiction for the Effects Test of Purposeful Availment (tort claims-based on Calder v. Jones):
(a.)  Intentional actions by ∆

(b.) Actions expressly aimed at forum state

(c.) The action causes harm, the brunt of which is suffered -- and ∆ knows harm is likely to be suffered-- in the forum state

(4.) Panavision International, LP v. Toeppen (1998): ∆ (Toeppen) buys/holds the domain names of Panavision.com & Panaflex.com (trademark). P (Panavision) attempted to register name and could not. P wrote letter from CA to ∆ in IL informing him it is a trademark and to stop using it. ∆ refused, offered to sell domain for $13000. P refused offer and filed suit in DC for dilution of trademark. RESULT: Tort claim. D registered Panavision with intent to extort money. ∆ sent the letter knowing CA was the HQ of P. The brunt of the harm was felt in CA and ∆ knew action would cause harm b/c he knew CA was the principal place of business for Panavision and the center of the entertainment industry. YES P-Jx.

(5.) Types of Web Sites: In determining whether the operation of a site on the Internet is sufficient to constitute P/A with the forum state many courts divide the Web Sites in 3 Categories (based on Zippo Mfg. Co v. Zippo Dot Com, Inc.):
(a.) Passive Websites: Where a ∆ only posts information on a Web Site which is accessible to users in foreign jurisdictions. NOT grounds for Personal Jurisdiction.
(b.) Active Websites: Where a ∆ clearly does business over the Internet.  ∆ enters into contracts with residents of foreign jurisdictions that involve repeated transmissions of computer files over the Internet. Personal Jurisdiction is Proper
(c.) Middle Ground: Interactive websites where a user can exchange information with the host computer.  Personal Jurisdiction here based on determining:


(1.) Level of Interactivity

(2.) Commercial nature of the exchange of information that occurs on the Web Site. 
7. RELATEDNESS REQUIREMENTS

(1.) Arise Out of, Related to: The claim directly arises out of or is related to the activity conducted in the forum state.  
(a.) EX: International Shoe, McGee, Hanson, Burger King, World-Wide Volkswagon, Kulko, Asahi, Calder
(b.) ex: Int’l Shoe delivery truck is carrying shoes from MO to WA. ON its way, the truck drives through CO. While driving in CO, the delivery truck hits a pedestrian. Could pedestrian sue Int’l in CO for accident in CO? 

(1.) YES! Assuming all other elements are satisfied. The claim arouse out of activity in state.  The truck hit the P while in CO, the forum state.  The Relatedness/AOO requirement is satisfied

(b.) Could pedestrian sue Int’l Shoe in CO for accident in CO?

(1.) NO! Assuming all other elements are satisfied. The claim did NOT arise out of activity in WA. The Relatedness/AOO requirement is not satisfied.  Additionally, there is probably no general jurisdiction because the activity in the forum state was not continuous, systematic, and substantial:
 

(c.) Could the pedestrian sue Int’l Shoe in MO for accident in CO?
(1.) YES! Assuming all other elements are satisfied. The claim did NOT arise out of activity in MO. The Relatedness/AOO requirement is not satisfied.  However, there is probably general jurisdiction because the activity in the forum state is continuous, systematic, and substantial:


(2.) FOUR TESTS FOR PROVING CAUSATION IN TORT CLAIMS: 
(a.) BUT FOR TEST: A loose/broad test that allows for any event in the chain of causation to act as the proximate cause (that which causes injury) 

“But for this event” that claim would not have happened.

(1.) EX:  But for the solicitation of Tak How to Nowak, Mrs Novak doesn’t go to hotel, she doesn’t swim, she doesn’t die.

(b.) PROXIMATE CAUSE TEST: The direct cause of injury that cuts of all prior liability from the chain of causation





(1.) EX: lifeguards absent from pool caused the woman to drown.
(c.) NECESSARY ELEMENTS TEST/NARROW AOO: A narrow test determining that a necessary element of the claim has to be that is derives directly from the contact. D.’s direct contact with the forum state is a necessary element of that claim.

(1.) EX: McGee- D. solicited insurance contract and the claim is for breach of that same insurance contract

(2.) Nowak- Doesn’t work here- Claim would have to have arise out of the initial discount offer to KP.

(d.) SUBSTANTIAL CONNECTION TEST: Weighs all three elements: P/A. AOO, FFs…Look at all activities in forum and if there are more strong than weak elements, there is personal jurisdiction.  Change from earlier test.




(1.) EX: McGee: P/A-weak; AOO-strong; FFs-strong = Personal Jx.



(2.) EX: Nowak: P/A-weak+; AOO-weak; FFs-strong = Personal Jx. 

(3.) Nowak v. Tak How Investments, Ltd (1997): HK company solicits MA company to stay at hotel in HK.  Employees and family stay there. Wife of employee dies in pool. Does the claim arise out of the contacts of Tak How with the forum state therefore fulfilling the AOO branch of the Substantial Connection Test? RESULT: YES. Substantial Connection Test: Weighing all jurisdictional factors, if any P/A or AOO exist, it must be unreasonable for Jurisdiction to be denied
(4.) Cornelison v. Chanay (19XX): Nevada truck accident, D from Nevada hits P. while driving to CA on business (20 times per/yr). Does the claim arise out of the contacts of Driver with the forum state therefore fulfilling the AOO branch of the Substantial Connection Test? RESULT: YES  



(a.) P/A: 20 times per yr-strong; AOO-weak; FFs-weak+

(3.) Note: The best way to defeat Substantial Connection Test is to preclude P/A
8. REASONABLENESS, FAIRNESS FACTORS: After the P determines P/A and AOO, the burden shifts to the ∆ to prove that taking jurisdiction would be so unfair and unreasonable as to violate the Due Process Clause.
FAIRNESS FACTORS:
Would the exercise of jurisdiction be unfair and/or unreasonable, taking into account the,  
1. Burden on D
2. Forum state’s interest in adjudicating case
3. P.’s interest in receiving a fast and effective trial
4. Interstate judicial system’s interest in efficient resolution of 
disputes.
5. Shared interest of states to further beneficial social policy  

(1.) Asahi Metal Industry Co,. Ltd v. Superior Ct of CA (1987): Does exercising personal jurisdiction over a foreign company offend the “traditional notion of fair play and reasonable justice”? Is it reasonable to hale foreign company to MA court? RESULT: YES AND NO!! Even with P/A, there is no Jx based on lack of reasonableness.  There is a severe burden on the D to come to CA. State has no interest (no CA citizens involved).  P demonstrated no real interest. No relevance to interstate judicial system, this is between foreign nations.
(2.) Nowak v. Tak How Investments, Ltd. (1997): Does exercising personal jurisdiction over a foreign company offend the “traditional notion of fair play and reasonable justice”? Is it reasonable to hale foreign company to MA court? RESULT:  
YES. It is reasonable to subject D to P-Jx of MA court. There is not be a severe burden on the D. The forum has interest. Tortious act occurred outside state, but State has interest in protecting its citizens from out-of-state solicitations for goods or services that may be unsafe and also being convenient place to asset their claims. It is more convenient for the P. to bring suit in MA but HK laws are different and it would be more difficult to seek redress (contingency fees and posting of security bonds with court).  Also, the future of Hong Kong’s political system is uncertain. In Hong Kong, only one of those interests is compromised if the case is adjudicated in MA, whereas both MA interests would be compromised if the case were adjudicated in Hong Kong.
GENERAL IN PERSONAM JURISDICTION
9. DEFINITION- CONTINUOUS, SUBSTANTIAL, SYSTEMATIC: ∆’s activities in state are so extensive (continuous, systematic, and substantial), Court’s Jx over D. will cover any and all claims against the ∆, whether the C/A arose from the in-state activity or from activity outside the state.  However, casual, occasional, or indirect activities in the state are not sufficient bases for this general in personam jurisdiction 

(1.) EX: Have a permanent office in the forum is usually enough

(2.) General Jurisdiction is usually argued when the P’s claim does NOT AOO or RT the ∆’s activities/contact in the forum state.


(3.) Facts in favor of General Jurisdiction:



(a.) Permanent office in forum state (NOT leased)



(b.) Active Website/Virtual Store (NOT passive)



(c.) Purchases, sales over time (NOT a purchase or sales alone)



(d.) Many year relationship (NOT sporadic or one-time purchases)



(e.) P lives in the forum state (NOT when P living elsewhere)



(f.) Employees in state (NOT independent agents, salesmen, etc) 

(g.) Advertising directed at state

(h.) Necessity

10. NECESSITY: A claim, possibly unrelated to ∆’s forum contacts, but if a dismissal would otherwise leave the P without a reasonable forum to sue, court can relax general jurisdiction requirement and hear the case. 
(1.)  Perkins v. Benguet Consolidated Mining Co (1952): Benguet is a Philippines mining co that moved back to Ohio when the Japanese took over the islands.  In Ohio, President had an office, conducting personal and business affairs from office, corresponded with business and employees, drew and paid salaries, had 2 Ohio bank accounts, held director’s meetings, purchased machinery.  Perkins was owed money from ∆ and filed 2 suits, naming amongst others Benguet.  RESULT: Court determined there is enough activity for general jurisdiction and enough to get a necessity claim. Judgment vacated and remanded.  Court left it up to Ohio court system to decide either way.
11. EXAMPLES OF GENERAL JURISDICTION CLAIMS

(1.) Helicopteros Nacionales De Colombia v. Hall (1984): Due Process requirements for personal jurisdiction were not satisfied in Texas in a wrongful death case against a Columbian corporation whose contacts with the forum state consisted of only one trip to Texas by the corporation’s CEO to negotiate a contract, acceptance of checks drawn on a Texas bank, and purchases of helicopters and equipment from a Texas manufacturer and related helicopter training trips.  The claims were not related to the ∆’s activities with the forum state and the ∆’s contact with Texas were not so continuous, systematic, or substantial to justify general jurisdiction.  Maybe a necessity claim.
(2.) Bearry v. Beech (1987): ∆ was a Kansas plane manufacturer and P was a Louisiana resident who purchased the plane in Louisiana.  The plane crashed in Missouri.  P filed in Texas court and argued for general jurisdiction. RESULT: Court looked at each element separately.  ∆’s activities in Texas (national advertising, selling merchandise, sending reps, and purchasing goods) are NOT sufficient for personal jurisidiction
(3.) Mieczkowski v. Masco (1998): ∆ was a North Carolina furniture company  .  ∆ sold the bed to a family in Virginia who resold it to Ps in North Carolina who later moved Texas.  It was a products liability suit where the injury occurred in and was later filed in Texas.  RESULT: ∆’s activities in Texas were extensive (sold many beds and sent direct mailings to TX residents and maintained an interactive website-like a cyber store (advertised and allowed purchases and communication with employees).  Contacts with Texas were SSC.  General jurisdiction satisfied.   

(4.) Jim Fox Enterprises, Inc. v. Air France (1981): P was a Texas company and sued Air France in Texas court for breadch of warranty involving defective navigation system.  Suit did not relate to any of ∆’s contacts in Texas. RESULT:  ∆ had extensive contacts with Texas (ticket office, 4 flights per week, staff of Texas employees, telephone numbers, Annual ticket sales of $10mil, and a leased sales office) BUT the offices were leased and not permanent. No general jurisdiction.

D. IN REM JURISDICTION:  
1. DEFINITION: In rem actions adjudicate the rights of all persons with respect to property located in the state.  An in rem judgment does NOT bind the parties personally, but is binding as to the disposition of the property in the state.
2. WHEN : Most states allow for in rem jurisdictions in actions for condemnation, title registration, confiscation of property, forfeiture of a vessel, distribution of assets in an estate.
3. LIMITATIONS TO IN REM JURISDICTION: 

(1.) Jurisdiction limited to property in state attached at the beginning of the lawsuit  

(a.) NO Jurisdiction if property is not located in the state
(2.) Limited to value of real property originally attached.  
(3.) It may NOT be enforced against property later owned by defendant.

(4.) NO Res Judicata effect: No recoginition of judgment by other states.


(a.) P will have to prove claim again because judgment NOT given FFC
4. EX: CA wants to build a freeway, but there are houses in the way.  There is a condemnation proceeding against the property.  The land is condemned.  Once closed, no one can claim ownership to that property

E. QUASI IN REM JURISDICTION: 

 
1. DEFINITION: QIR Jurisdiction permits a court without in personam jurisdiction to determine certain disputes between a P and a ∆ regarding property when the property is located in the forum state 
2. LIMITATIONS TO QIR JURSIDICTION: 
(1.) Jurisdiction limited to property in state attached at the beginning of the lawsuit  


(a.) NO Jurisdiction if property is not located in the state
(2.) Limited to value of real property originally attached.  

(3.) It may NOT be enforced against property later owned by defendant.

(4.) NO Res Judicata effect: No recoginition of judgment by other states.



(a.) P will have to prove claim again because judgment NOT given FFC
3. TWO TYPES OF QIR JURISDICTION
(1.) QUASI IN REM TYPE I: Involves disputes where P seeks to enforce a pre-existing interest in the property.
(a.) EX: suit by a lender to foreclose on a mortgage, suit by seller to repossess goods.
(2.) QUASI IN REM TYPE II:  There is no prior interest in the property, but the P. wants to use it to satisfy a claim against a ∆ 


(a.) Type IIa: Suits that relate to the attached property
(1.) EX: A personal injury action based on a homeowner’s failure to maintain the sidewalk on the property.

(b.) Type IIb: Suits that are unrelated to the property.
(1.) EX: Defamation action in which the P attaches ∆’s bank account
4. MINIMUM CONTACTS TEST AND IN REM JURISDICTION
(1.) Shaffer v. Heitner (1977): P owned one share of Greyhound. P filed shareholder’s derivative suit in Delaware.  ∆ based in AZ, Claim arose out of ∆’s activities in Oregon.  21 ∆s with seized property entered special appearance to quash service of process and vacate the sequestration. They asserted that this suit didn’t give them due process (Sniadach case) and that property seized was not capable of attachment in DE. Also, under Int’l Shoe, ∆ did not have sufficient contact with DE to sustain jurisdiction in DE. Does the “minimum contacts” rules from Int’l Shoe (mainly P/A and FFs) apply when deciding on an in rem jurisdiction case? RESULT: YES. The rules must be changed. Jurisdiction over property is basically the same as jurisdiction over person.  The mere presence of property in the state is not sufficient to permit QIR jurisdiction over the property.
5. EFFECT OF SHAFFER ON JURISDICTION

(1.) Shaffer generally eliminated the need for QIR Jurisdiction.  If you can meet the Minimum Contacts test you can get Personal Jurisdiction or you can get personal jurisdiction and attach the property.  Minimum Contacts will be most effective in QIR Type IIb claims. Its application probably won’t defeat jurisdiction in QIR Type I and Type IIa cases.

(2.) Does Minimum Contacts Test apply to all Traditional Bases of Jurisdiction?


(a.) Burnham v. Superior Court (1990): ∆ married P in W. Virginia and moved to NJ. They separated and P obtained custody of children and moved to CA. P brought suit for divorce in Jan. 1988.  Late Jan, 1988, ∆ went to CA for business, then visited children. While in CA, ∆ was personally served with CA court summons and divorce petition.  ∆ moved to quash CA divorce proceedings. Does the Minimum Contacts test apply to all jurisdiction claims? RESULT:  NO.  There was no personal jurisdiction based on minimum contacts, however all justices said there was personal jurisdiction based on presence.  Minimum Contacts was designed for nonresident ∆s who weren’t in the state.
(b.) Domicile:  It still stands on its own.  It is the best place for a P to litigate against a ∆.
F. MECHANISMS FOR CHALLENGING PERSONAL JURISDICITON
1. GENERAL APPEARANCE: Appearing in court and filing.  ∆ is consenting to the jurisdiction of the court.
2. SPECIAL APPEARANCE: Appearing in court only to challenge the validity of personal jurisdiction.  ∆ is NOT consenting to the jurisdiction of the court.


(1.) In CA, called “motion to quash service”


(2.) In federal court, there are no special appearances, motion to quash called:



(a.) PLEADING 
3. PLEADING: 2 Types of documents:


(1.) Complaint: A document from the P that bring the issue before the court

(2.) Answer: A response to the Complaint from the ∆. 

(a.) ∆ has 20 days to file Answer 

(3.) Motion to Dismiss the Claim (MTD)


(a.) Alternative to the Answer



(b.) Can occur before an Answer, 

(1.) If court agrees…the motion is granted
(2.) If court does NOT agree…the motion is denied
(a.) ∆ has 10 days to file an Answer. 

4. RULE 12(b): Every defense to a claim for relief in a pleading must be asserted in responsive pleading (Answer), except for 7 different rule 12(b) motions:

(1.) 12(b)(2) motion- lack of jurisdiction over the person
5. ANSWER: ∆ can alternatively file an Answer to the Complaint which:
(1.) Admits or denies factual allegations

(2.) Raises defenses (ex: no personal jurisdiction, contributory negligence, statute of limitations bar)

6. WHEN TO ANSWER V. FILE FOR MOTION TO DISMISS
(1.) MTD: If ∆ knows for certain, that P has NO contracts with the forum state, ∆ should file 12(b)(2) motion.
(2.) ANSWER: If ∆ knows that P has had contacts with the forum state (but that P made a mistake- ex: motorcycle in the accident was not manufactured by them), ∆ should file an Answer which

(a.) Denies factual allegation


(b.) Raises a NO personal jurisdiction defense.

7. RULE 12(g): Consolidation of Defense in Motion
(1.) ∆ must consolidate all wanted motions at once.  Motions can NOT be raised separately based on denials.  If ∆ omits one, the party can NOT make any more motions, all other motions are waived.

8. RULE 12(h): Waiver or Preservation of Certain Defenses:
(1.) A ∆ can NOT file a motion (ex: 12(b)(5) for improper service), then if denied, file it in an Answer.  Once motion is denied, defense is waived.
(2.) Only 4 motions apply to this rule:

(a.) (b)(2)- lack of jurisdiction over the person


(b.) (b)(3)- improper venue


(c.) (b)(4)- insufficiency of process (something wrong with documents)

(d.) (b)(5)- insufficiency of service of process (service not proper)
9. DIRECT ATTACK V. COLLATERAL ATTACK

(1.) Direct attack- An appeal through the same chain of court and same issue


(a.) EX: special appearance to file a 12(b)(2) motion.

(b.) EX: Following a default judgment against ∆, ∆ files a 60(b)(4) motion to set aside judgment.


(2.) Collateral attack- Using a different chain of courts.
(a.) EX: Following a default judgment against the ∆, the P goes to ∆’s home state to enforce.  ∆ then files, in his court, to resist enforcement through a claim of no personal jurisdiction 
IV. SERVICE OF PROCESS AND NOTICE: The ∆ must be given adequate notice of the suit through proper service of process.  “Service of summons is the procedure by which a court…asserts jurisdiction over the person of the party served.”
A. REQUIREMENTS FOR PROPER SERVICE OF PROCESS- OVERVIEW: There are 2 factors required for adequate service of process. For the service to be proper, it must comply with the relevant rule (RULE 4 of FRCP or state rule) AND it must comport with due process (satisfy the 5th and 14th Amendments to the US Constitution)
B STATUTORY REQUIREMENT FOR VALID SERVICE OF PROCESS: While Rule 4 governs the requirements for valid service of process in the federal courts, each state has their own rules (though they parallel Rule 4 despite minor variations in detail)
1. RULE 4 OF THE FEDERAL RULES OF CIVIL PROCEDURE (FRCP): Provisions are quite specific in terms of the methods of service that may be employed.  If service of process is quashed b/c it was improper, P’s entire lawsuit may be barred if it is too late to re-serve the ∆ within the SOL period.
(1.) Service must be proper to obtain personal jurisdiction – It must be done according to the statute

(a.) If served improper the first time, P gets another chance 

(b.) In NY, the Complaint must be filed and served properly within the statute of limitations

(c.) In CA the Statute of Limitations is tolled (SOL is stopped) by filing a complaint 

(1.) Statute of limitations starts running when the cause of action occurred.  This starts the clock running and accrues until the end of statute of limitations period. When it ends, the statute expires.
(2.) Request for Waiver of Service: Rule 4(d): P is allowed to send a copy of the complaint to the certain types of ∆s ((e), (f): individuals both in and out of US, (h): corporations and associations) by mail along with two forms in which the ∆ can waive the service of summons. ∆ has 30 days to return (60 if outside US).  If ∆ signs the Waiver of Service within the time period, no service of a summons occurs.  If ∆ signs the waiver, 
(a.) ∆ does NOT waive any defenses by signing waiver of service form.


(b.) ∆ does NOT have to pay formal service costs if waived.


(c.) ∆ does NOT have to file answer for 30 more days after waiver is due.

(d.) ∆ may NOT want waive service if the Statute of Limitations is tolled only by service (or by filing a waiver). ∆ may be able to run out the clock by refusing to waive.
(e.) If after 30 (or 60 days), P has NOT received a signed waiver, P must attempt formal service.  

(3.) Formal Service of Summons and Complaint
(a.) Rule 4(e) Service upon Individuals Within the United States:
(1.) Rule 4(e)(2): P can serve ∆ personally, leave summons at the complaint at ∆’s “dwelling house or usual place of abode with some person of suitable age and discretion residing therein,” or to deliver copies to an agent who has been authorized by appointment or law to receive summons on ∆’s behalf.
(a.) If person is under 18, suitable age is determined on a case-by-case analysis. It depends on the jurisdiction.
(b.) If there are signs of evasion or actual notice given, courts are generally more willing to liberal with service methods.
(c.) Residing Therein Issue:


(1.) On-site managers usually ok for service 

(2.) Service doesn’t need to be given to family member, only someone who will know what to do with papers (i.e. housekeepers)
(2.) Rule 4(e)(1): Service is pursuant to the rules of the state where the federal court is located.  If P and D are in different states, can use the law of either state.  There is a choice in which services provisions are used – state where district court is located, or state where service is effected.

(b.) Rule 4(h): Service upon Corporations and Associations
(1.) Rule 4(h)(1): Allows P to borrow state law rules of service, as permitted when serving individuals under rule 4(e)(1). Also, allows P to deliver a copy of the summons and complaint to “an officer, a managing or general agent, or to any other agent authorized by appointment or by law to receive process.”
(2.) AICPA v. Affinity Card (1998): A professional process server handed  summons and complaint to McDonald at ∆'s principal place of business. P said McDonald was defendant's Asst. VP. ∆ shared an office building with the McDonald's actual employer (Primecard). McDonald was not an employee of Affinity. Was the service of process effective pursuant to FRCP 4(h)(1), NY’s long-arm statute, and laws of MA? RESULT: NO. McDonald was neither employed by ∆, nor expressly authorized to accept service on behalf of ∆.  No good under NY law b/c not an employee and no good under MA law. 7 days to re-serve ∆.     
(c.) Substantial Compliance: State and federal courts often take a liberal approach to service of process accepting “substantial compliance” rather than strict adherence to all technicalities. Flexibility of court turns on a variety of  factors including: 


(1.) Procedural posture of the case; type of service involved


(2.) Whether P made a reasonable good faith mistake


(3.) Whether ∆ evading service; whether ∆ received actual notice 


(4.) Whether relevant service provision is ambiguous
(d.) NOTE: If an acceptable person refuses to accept summons papers (i.e. evading of service) upon delivery and explanation, the server can leave them in a reasonable place where the ∆ will see them (i.e. a table/desk).
(e.) Rule 4(m) Time Limit for Effecting Service: Federal court can dismiss an action “without prejudice as to any ∆ who is not served “within 120 days after the filing of the complaint…unless good cause for the failure”
C. CONSTITUTIONAL REQUIREMENTS FOR VALID SERVICE OF PROCESS
The method of service must also satisfy the Due Process Clause of the 5th or 14th Amendment.  The 5th applies to federal courts, while the 14th applies to the states.

1. TWO ISSUES INVOLVED IN DUE PROCESS:

(1.) The person who made a party to a lawsuit must be afforded adequate notice of that suit.  To satisfy this requirement, the notice used must be reasonable in light of the practicalities and peculiarities of the specific case: 
(a.) Mullane v. Central Hannover Bank & Trust Co. (1950): The only notice given to the beneficiaries was by a publication in a local newspaper that was in strict compliance with NY Banking Laws.  No names listed, only names of the Trusts.  RESULT:  Publication is not sufficient and thus not constitutional.  Most wouldn’t know to come in to contest and would be deprived of property w/o any contest.  Notice should have been mailed to individual’s houses.

(b.) Personal service is always constitutional

(c.) Hierarchy for Notice


(1.) Personal Service



(2.) Ordinary Mail (If the interest is all the same)


(3.) Registered mail (If interests differ)



(4.) Publication

(d.) There is NO defense if the summonsed person doesn’t speak the language of the notice


(e.) ∆ may waive constitutional right to notice in a valid contract

(2.) That person needs to be given an opportunity to be heard to be able to defend themselves (deprivation of property)
(a.) Sniadach v. Family Finance Copr: Garnishment of wages. Court held NOT GOOD. ∆. must given notice and prior hearing beforehand  
(b.) Fuentes v. Shevin: Replevin (repossession) of household goods Court held NOT GOOD. Due process violation    
(c.) GA Finishing v. Di-Chem: bank account garnished Court held NOT GOOD. ∆ needs pre-deprivation notice and opportunity to be heard as well as a bond and a post-deprivation hearing 
(d.) Mitchell v. W.T. Grant: This is a vendor’s lien.  LA Statute- GOOD
No prior hearing needed, only a post-deprivation hearing. 
(e.) Mathews v. Eldridge (1976): 3-fold inquiry to what process is due requiring:

(1.) Consideration of “the private interest that will be affected by the prejudgment measure
(2.) The risk of erroneous deprivation under attachment procedures AND the probable value of additional or alternative safeguards;  



(3a.) The government’s interest  
BUT when the prejudgment remedy statues apply to disputes between individuals, not between government and an individual:

(3b.) Interest of the party seeking the prejudgment remedy and  the government interest in providing greater protections

(f.) Connecticut v. Doehr (1991):   P filed for attachment in the amount of $ 75,000 on ∆’s home.  CT law authorizes prejudgment attachment of real estate without prior notice or the opportunity for a prior hearing to the individual whose property is subject to the attachment. Only after sheriff attached house, was ∆ notified. Yet wasn’t yet served.  USCA reversed statute. P appealed. RESULT: CT’s prejudgment remedy provision violates the requirements of due process b/c it allows prejudgment attachment w/o prior notice or hearing.  

(1.) Property interests that attachment affects are significant. For a property owner like Doehr, attachment ordinarily clouds title




(2a.) There a risk of erroneous deprivation. 

(a.) We don’t know the result of the tort claim 

(b.) We are only looking at the one-sided, self-serving, conclusory statements of the P.   

(2b.) Safeguards are not adequate.  There are no exigent circumstances to warrant attachment without pre-deprivation hearing.

(a.) A bond requirement would help as a safeguard

(3.) The interests of the P are too minimal  

(a.) The plaintiff had no existing interest in Doehr's real estate when he sought the attachment. 
(b.) His only interest in attaching the property was to ensure the availability of assets to satisfy his judgment if he prevailed on the merits of his action.

(g.) Making state statutes constitutional w/o pre-deprivation hearing:


(1.) Add an exigent circumstance clause (ex: evading creditors)


(2.) Add a bond requirement on the P. (wouldn’t save, only helps)

(3.) Require immediate post-deprivation hearing (7 days, not 6-12 months)

(h.) NOTE: City’s interest usually trumps individual’s interest if it is a matter of expense and cost.  Pre-deprivation hearings are very expensive, even with total deprivation of ∆’s property.
V. SUBJECT MATTER JURISDICTION: This type of jurisdiction defines and limits judicial authority by prescribing the class of cases a particular court may hear.  these boundaries are found in a constitution, statute or combination and turn on three factors: the type of legal issue (nature of the controversy), a minimum or maximum amount in controversy (cash value of the dispute), and the characteristics of the parties. 

A. TYPES OF TRIAL COURTS

1. GENERAL JURISDICTION: Those courts competent to adjudicate all civil 
disputes except those specifically excluded from its authority
2. LIMITED JURISDICTION: Courts that may exercise judicial power only over those subject matters that are specifically vested in them.  
(1.) EX: federal courts- may only adjudicate cases permitted by the Constitution and conferred on them by statute. (Article III, §2)
(2.) EX: state family law courts, municipal courts.

3. Concurrent Jurisdiction: Where a particular case arises under federal law, but Congress didn’t say that it must be filed in federal court, thus allowing a P to file in state court.

(1.) Anti-Trust (§1337)
4. Exclusive Jurisdiction: Cases that must be filed in federal court

(1.) Bankruptcy (§1334)


(2.) Admiralty (§1333)


(3.) Patent and Copyright (§1338)

B. SUBJECT MATTER JURISDICTION IN FEDERAL COURT:  Article III, Section 2 of the US Constitution defines 9 categories of cases that may be heard within the federal judicial system. Two subject matters in particular: federal question cases and diversity cases are discussed below:
1. FEDERAL QUESTION JURISDICTION: A case in which an issue of federal law is properly presented to a court for judicial resolution.
(1.) Article III “Arising Under” Jurisdiction: Permits extension of federal judicial power to all cases “arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their authority”
(a.) Osborn v. Bank of United States (1824): Bank of US filed suit in federal court to stop a state audit from collecting an allegedly unconstitutional tax. Could court hear the case? RESULT: YES.  Every case to which the bank was a party was one arising under federal law.
(b.) A cases arises under federal law for purposes of Article III whenever there is a potential federal ingredient in that case.  If some question of federal law might have to be considered in order to resolve the case, the case arises under federal law. 

(2.) Statutory “Arising Under” Jurisdiction
§1331 Federal Question: “The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States” For the purposes of §1331 a case arises under federal law only if: 
(1.) The cause of action under which plaintiff sues is created by federal law; or

(2.) The cause of action under which plaintiff sues, although not created by federal law, includes as essential federal ingredient

(3) CREATION TEST: A case arises under federal law if and only if federal law creates the plaintiff’s cause of action.
(a.) American Well Works v. Layne and Bowler (1916): P sues D for slander because D claimed P infringed on a patent. Does this satisfy the creation test? RESULT: NO. P’s claim for slander was a product of state law.  Since federal law did not create the P’s claim, the Court held that the case did NOT arise under federal law for purposes of statutory jurisdiction
(b.) Now, despite the fact that the claim is not created by federal law, it does not definitively exclude the possibility of statutory arising under jurisdiction.
(c.) Substantial: To bring a case in federal court the federal claim must be substantial (not frivolous) - easy to meet.
(d.) The federal claim can be express or implied.

(1.) express- ex: A is suing B for patent infringement

(2.) implied- ex: Even if not stated in the statute, certain causes of action implied to be of federal nature that Congress intended to create a federal cause of action (commodities exchange act) 

(d.) Exception to the Creation Test: A rare example of where despite the presence of a congressionally created cause of action, Court held that the case did not arise under federal law for purposes of statutory jurisdiction:
(1.) Shoshone Mining Co v. Rutter (1900): There was a federal act that gave the miners with adverse claims a right to sue.  However the substantive law to be used in the litigation was to be local custom or state property law, thus non-federal law determines property ownership. RESULT: Court held that Congress could not have intended to create federal question jurisdiction over nonfederal matters. Claims did NOT arise under §1331. 


(e.) Not all federally created causes of action will satisfy the test,
(1.) when the resolution of the underlying claim depends largely if not wholly on questions of nonfederal law.

(4.) ESSENTIAL FEDERAL INGREDIENT OR “NEED” TEST: This test slightly expands the scope of §1331 and has three elements: 
3 ELEMENTS OF THE EFI TEST UNDER §1331

(1.) Federal law must not have created Plaintiff’s claim for relief

(2.) There must be an essential federal ingredient in plaintiff’s nonfederal claim

(3.) The federal ingredient on which Plaintiff relies must be one that is otherwise privately enforceable as a matter of federal law

If all three elements are satisfied, the case arise under federal law despite the fact the state rather than federal law creates the plaintiff’s claim 

(5.) Federal law must not have created Plaintiff’s claim for relief- This element only applies to state created claims (tort claims- libel, slander, etc.)

(6.) There must be an essential federal ingredient in plaintiff’s nonfederal claim: The case can be decided two ways depending on the interpretation.  The federal court needs to decide the federal issue, so federal law must decide the outcome.
(7.) Smith v. Kansas City Title and Trust (1921): Smith, a shareholder in ∆, sued the ∆ to enjoin it from purchasing allegedly invalid bonds under the authority of the Federal Farm Loan Act - FFLA (an act he deemed to be in violation of the US Constitution).  Purchase of the bonds would be a breach of fiduciary duty created by state law.  RESULT: In order to establish a breach of the state-imposed fiduciary duty, Smith would have to establish that the FFLA was in fact unconstitutional, a federal issue. USSC upheld §1331 jurisdiction on the theory that federal law provided an essential ingredient of Smith’s claim. 
(8.) Moore v. Chesapeake and Ohio Ry. Co (1934): A railroad employee sued for injuries sustained in ∆’s train yard.  P relied on the Federal Safety Appliance Act and Kentucky Employers Liability Act. RESULT: Court held that this claim did NOT arise under federal law. Ambiguous but maybe since Kentucky law created both the enforcement mechanism (cause of action) and the standard of liability and P merely borrowed the federal standards as the model for the state’s own law.
(9.) Merrell Dow Pharmaceuticals v. Thompson (1986): P filed in state court and ∆ (Merrell Dow) removed to federal court.  P asked for a remand to state court based on lack of subject matter jurisdiction of federal court (no federal question and no diversity).  Allegation was that child was born with deformities because mother took Merrell’s drug during pregnancy. DC stated that there was a CoA in Fed. Ct. for FDCA violation. P appealed. Court of Appeals reversed judgment. No federal CoA from FDCA violation. ∆ appealed. RESULT: It satisfies Constitutional PFI Test.  It does not satisfy Statutory §1331 Creation test (tort claims created by state laws and there was no express federal C/A for FDCA violations). No EFI Test (simply b/c there’s a federal issue in a claim doesn’t necessarily mean it is necessary and substantial- Franchise Tax Board)
(10.) Basically, you can only meet the EFI Test if you meet the creation test.
(11.) Merrill Dow Compared with Smith and Moore.


(a.) Smith- Constitutionality of the federal statute. YES

(b.) Moore- Federal statute was an element of one of the claims. NO

(c.) Merrill Dow- Same as Moore. No federal question.
(12.) When you have a state claim with a federal statute, how do you satisfy substantial and necessary?


(a.) As long as part is alleging constitutionality of statute.


(b.) If it has to do with a federal statute it is probably no good.

(c.) exception: D’Alessio- The whole complaint revolves around a federal statute.

(13.) Well-Pleaded Complaint Rule: Judicially created doctrine to help interpret statutory arising under more narrowly than Article III arising under. Rule serves as a device to ensure that the P’s claim for relief alone determines the presence or absence of statutory arising under jurisdiction.  It does NOT provide an additional method for establishing jurisdiction. 
(a.) Rule provides that only allegations pertaining to the necessary elements of the P’s claim will be considered in determining if the case arises under federal law. Those nonessential allegations, like those anticipating a defense, will be ignored by the court.

(b.) Louisville and Nashville RR Co. v Mottley (1908): P’s injured on train and in exchange for forbearing to sue, RR provided lifetime passes.  When Congress prohibited RRs from giving free passes, RR cut off pass to P.  Ps sued for breach of contract. Complaint stated that Act of Congress didn’t apply retroactively to them and if it did the statute violated the Constitution because it deprived them of due process (5th Amendment). RESULT: USSC unilaterally brought up subject matter jurisdiction. Claim satisfies PFI Test, but not Creation Test (Br/K is a state claim).  In addition, the two arguments are NOT elements of P’s complaint.  They are anticipating the defense. NO federal question.
(14.) Rule Against Artful Pleading: It does the opposite. It prevents a P from defeating federal jurisdiction by disguising what is clearly a federal claim as a state claim.  
2. DIVERSITY JURSIDICTION:  All diversity cases are concurrent with state courts, rather than exclusive.  It is up to the litigants to decide whether to bring issue up for federal jurisdiction.  Most cases of diversity are tort, contract, and property disputes founded on state law. Congress has authorized the federal district courts to take jurisdiction over 4 categories of diversity case, as set forth in §1332(a):
§1332(a) DIVERSITY OF CITIZENSHIP

The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75000, exclusive of interest and costs, and is between:
(1.) Citizens of different States;

(2.) Citizens of a State and citizens or subjects of a foreign state;

(3.) Citizens of different States and in which citizens or subjects of a foreign state are additional parties; and 

(4.) a foreign state,…as plaintiff and citizens of a State or of different States.

For the purposes of this section, section 1335, and section 1441, an alien admitted to the United States for permanent residence shall be deemed a citizen of the State in which such alien is domiciled. 

(1.) §1332(a)(1): Citizens of different states.
(a.) Strawbridge v. Curtiss (1806):  Suit brought by a P-NY against a ∆-CA and a ∆-NY. RESULT: There is no federal diversity jurisdiction because there is NOT complete diversity only minimal diversity

(1.) Under §1332- There needs to be complete diversity
(b.) State Farm v. Tashire (1967): Court explained that “Article III poses no obstacle to the legislative extension of federal jurisdiction, founded on diversity, so long as any two adverse parties are not co-citizens”


(1.) Under §1335 Interpleader, minimal diversity is ok.



(a.) Usually has to do with insurance.

(2.) Note: In class action suits minimal diversity is ok. 

(2.) Determining Citizenship of a State: To determine citizenship of a party to suit, the court looks where the party, a US Citizen, is domiciled at the time the suit was filed.  It is not lost by subsequent change. P has burden of proof of diversity while ∆ has burden of proof in a removal issue.
(a.) 2 Parts: Where party resides and where party intends to remain.

(1.) Party satisfies intent to remain based on evidence of objective items: tax returns, voter registration, and driver’s license.

(b.) Lundquist v. Precision Valley Aviation (1991): Lundquist suing for breach of contract against multiple ∆s.  All ∆s are from New Hampshire.  There is no federal question jurisdiction here. ∆ asserts that P is also from NH and thus no diversity. P asserts that he is a citizen of FL.  Motion dismissed for lack of diversity of citizenship.  P appeals. RESULT: JUDG/AFF. Court based its decision on NH voter registration and representations on corporate reports, not where P lives full time and files taxes.
(c.) EX: P-US-NY v. D-US CITIZEN- IN NEW ZEALAND. Is there diversity? NO! You must be domiciled in a US State. She is not a citizen of a state.  If you want to sue D, you must sue her in State court, not federal court. She is not a citizen of a foreign state (§1332(a)(2) b/c she is a US Citizen.
(3.) NOTE: DOMICILE DOES NOT APPLY TO CORPORATIONS: 

(a.) §1332(c)(1): “a corporation shall be deemed to be a citizen of any state by which it has been incorporated and of the state where it has its principal place of business…” 

(b.) EX: Corp A is incorporated in DE and AZ and sells products to 50 states. Their headquarters is in NY and they have a manufacturing plant in PA. In which state(s) is Corp A a citizen? DE, AZ.  Based on the Nerve Center Test (if they have far-flung operations) - NY included as well. If based on the Place of Activity Test (where is their main activity accomplished) – PA included 

(c.) Tubbs v. Southwestern Bell Telephone Company (1994): P, from Texas, filed in state court, but ∆, incorporated in Missouri, removed it to federal court. P filed a motion to remand, but ∆ argued diversity. RESULT: ∆ can be sued in Missouri, but based on Total Activity Test (hybrid of Nerve Center Test-far flung activities and Place of Activity Test) the court determined Texas to be ∆’s principal place of business. A majority of ∆’s business was in TX and most of operating revenue was from TX. No subject matter jurisdiction. Suit remanded to state court system.
(d.) FORUM DOCTRINE: If a corporation with more than one state of incorporation sues (or is sued) in one of its states of incorporation, it is treated as being a citizen of the state of its principal place of business and of the forum state – but not of its other states of incorporation

(a.) §1332(c) was amended in 1958 (citizen of any state of incorporation) and now the statute seems to overrule the Forum Doctrine.  Lower courts split and USSC has NOT ruled on this.

(4.) Unincorporated Associations and Organizations: Such entities – such as membership organizations, associations, and labor unions – are deemed, for diversity purposes, to be citizens of every state in which any member is a citizen.
(5.) §1332(c)(2): Representatives of Estates:
(a.) EX: P-CA v. D-CA.  P dies in accident caused by D. Estate going to sue D. Executor is her sister from Nevada. If court looks at P- no diversity.  If court looks at executor-sister, there is diversity.  RESULT: 
(1.) Old rule- Is this a legitimate appointment (and not done to create diversity) - It is ok to use diversity!

(2.) New Rule- (1332(c)(2)): P’s citizenship controls (use citizenship of deceased). 

(6.) §1332(a)(2)- Citizens of a State and citizens or subjects of a foreign state, and     

(a.) Eze v. Yellow Cab Co. Of Virginia (1986): P- Nigeria  v. Yellow Cab-VA
and Akakpo-Ghana. Problem: There is not complete diversity (there are aliens on both sides).  RESULT: No subject matter jurisdiction b/c no diversity of parties. If Akakpo was not included, then there would be complete diversity under. P should have amended complaint and dropped the foreign or sued in state court.  There can NOT be foreigners only on both sides.
(7.) §1332(a)(3)- Citizens of different States and in which citizens or subjects of a foreign state are additional parties

(a.) In Eze, if P would have added another P from a state different than Virginia, there would be subject matter jurisdiction. 

(8.) EX: X-France v. Y-CA.  §1332(a)(2): Alienage- allows subject matter jurisdiction

(9.) EX: X-France/PRA-CA v. Y-CA. No diversity jurisdiction under 1332(a)(PRA).  X is considered a citizen of CA so it is like two CA citizens suing each other. X must sue Y in CA state court.

(10.) EX: Eze-Nigera/PRA-MD 
v.Yellow-VA and Akakpo-Ghana. Eze is considered a citizen of a different state than Virginia. Looks like 1332(a)(3) case with diversity jurisdiction allowed, but this creates diversity where it was not intended!  
(a.) There no constitutional problem in this example, so courts interpret the statute literally.  

(11.) EX: Eze-Nigera/PRA-MD v. Akakpo-Ghana. This is a 1332(a)(2) situation. But Eze is not really a citizen of a US state. If we look at them from Nigeria and Ghana, it is two aliens suing in federal courts.  No mention in constitutional to allow 2 aliens to sue in federal courts. By creating 1332(a)PRA Congress tried to defeat diversity, but unintentionally created diversity in another situation where it didn’t exist before.
(a.) This above is NOT allowed by statue because the statute is unconstitutional.  Courts do not literally interpret the state.

3. AMOUNT IN CONTROVERSY: Though Article III, § 2 authorizes the federal judiciary to entertain diversity suits regardless of the size of the dispute, Congress has always insisted on a minimum amount needed to qualify (1996- $75,000).  Note: There used to be a minimum amount for federal question jurisdiction, but the requirement was dropped in 1980. 
(1.) GOOD FAITH CLAIM- General Rule that the amount claimed by the Plaintiff will be accepted as being the true amount in controversy if made in “good faith” unless the ∆ can demonstrate that P inflated the amount claimed to bring the suit in federal court.  Courts can impose costs if P intentionally inflated.
(a.) Legal certainty- limits on the amount recoverable (lost items at hotels or lost luggage) – will defeat subject matter jurisdiction even if the amount claimed is done in good faith for over $75,000.


(1.) Used as a subjective/objective test for determining jurisdiction
(2.) AGGREGATION OF CLAIMS- In computing the amount in controversy, a Plaintiff may aggregate all of her claims against a single defendant, whether or not the claims are related to one another.
(a.) EX: $10K for Br/K + $40K for defamation + $20K for personal injuries + $10K for punitive damages when added up exceed $75K

(b.) Only allowed when there is 1 (one) P and 1 (one) ∆.

(c.) If there is more than 1 P, each P must independently satisfy the amount in controversy requirement.

(d.) If 1 P sues many ∆s, the P must satisfy §1332’s amount in controversy requirement separately as to each ∆.  
(e.) EXCEPTION: Claims involving a “single title or right” in which parties have a “common and undivided interest”

(1.) EX: IF 3 P’s are joint tenants and suing a ∆ for $30000 each, they have one title and a common and undivided interest.  They can aggregate their amount for federal jurisdiction reasons.
(f.) Aggregation is permitted in situations involving joint and several liability of ∆s
C. REMOVAL JURISDICTION:  The federal courts ability to hear cases that a plaintiff initiates in state court but which the defendant wishes to remove to federal court.  Removal allows the ∆ to override the P’s original choice of forum.  The main statute regarding removal is §1441, however there are more specific removal statutes for certain types of suits (§1442- federal officer sued, §1442a- member of armed services sued, §1443- civil rights cases, and §§1444-1445). §1446 discusses procedure for removal, and §1447 discusses procedure following removal.
1. Removal under §1441(a) and (b):
(1.) §1441(a): Allows a case to be removed to federal court if it is one over which the district court would have had original jurisdiction.
(2.) §1441(b): Bars removal in diversity cases if any ∆ is a citizen of forum state.

(a.) EX: P-MO v. D-CA for a $100K tort case in state court in CA.  Is removal possible? NO! It can NOT be removed because the ∆ is from CA and the forum state is CA. A ∆ in this situation above needs no such protection from bias of state court judges
(3.) A case can only be removed to the federal district court embracing the place where the state suit is pending; it CANNOT be removed to any other federal court

(4.) ONLY the ∆ can remove a case to federal court; P has lost the privilege.
(a.) Advantages for P originally filing in Federal Court

(1.) Trial quicker and faster (traditionally, not so much)




(2.) Jury pool (much wider area to draw in federal court)

(3.) The law (often times the federal courts are more conservative than the state courts)




(4.) Certain judges are pro-plaintiff or pro-defendant

(5.) Jury awards may be greater

(5.) ∆ has 30 days of receipt of copy of Complaint to remove.
(6.) ∆ must file a Notice of Removal 

(7.) If the case is removed and then the P adds an additional ∆s - joinder - who do NOT satisfy conditions for subject matter jurisdiction, the court has two options:

(a.) §1441(a): Allow it and move on: “the citizenship of ∆s sued under fictitious names shall be disregarded
(1.) In many states (CA) If a P files a suit, he may not know all the ∆s.  P is allowed to file in federal court and add Doe Defendants.

(b.) §1447(e):  The court can deny the joinder (if not in good faith) or accept the joinder (if in good faith) and remand too state court. 

(8.) Concurrence of all Defendants: §1441 requires all Defendants to concur in the removal petition.  Removal may only be sought by “the defendant or the defendants”
(a.) McCurtain County Production v. Cowett (1978): ∆ John Deere removed case to federal court. However, the other defendants didn’t agree to the removal. RESULT: Under §1441(a), there is no subject matter jurisdiction.  And even if, the amount in controversy can not be aggregated together. 
2. DEVICES TO PREVENT REMOVAL:  
(1.) Sue for less than or exactly $75K

(a.) This is unrealistic- both parties wouldn’t want this



(1.) A P wouldn’t want to get less than possible

(2.) A ∆ wouldn’t claim that P is underestimating and put more money at stake

(2.) A P can join a defendant who wrecks complete diversity or is from the P’s home state.

(a.) NOTE: This method will NOT work in federal question cases.


(b.) Courts will often ignore any ∆s who were “fraudulently joined.” 

(3.) File in the ∆’s home state.

