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Mini-Outline for Ethical Lawyering
Professionalism & Practice of Law
1. 4 elements of professionalism:

a. substantial intellectual training and use of complex judgments;

b. client must trust lawyer because he cannot understand the quality of lawyer’s work;

c. client’s interest and public good valued over lawyer’s self-interest; and

d. self-regulating

2. Ads
a. Bates – lawyer ads that are not false, deceptive or misleading are protected by 1st amendment.

i. Criticisms:

1. unprofessional and inherently misleading;

2. weaken supervisory powers of states over their lawyers, &

3. weaken experimentation in the rules b/c now it’s a national issue since it’s a constitutional right.

b. Shapero – direct lawyer mail solicitation is protected by 1st Amendment.
3. Pro Bono
a. Although under the Model Rules, a lawyer is encouraged to provide 50 hours of pro bono services a year, NO state has yet adopted mandatory pro bono rules, but reporting rules have been held up (Schwarz).

4. Regulation of Lawyers
a. Sources:
i. Rules of Professional Conduct

1. state SC has ultimate authority to regulate lawyers.

a. CA – state SC and legislature share authority (latter has a bit more).

2. Purpose of rules are meant to discipline:

a. Canons of Professional Conduct

b. Model Code (NY)

c. Model Rules of Professional Conduct (46 states)

i. Rules have NO legal effect until they’re adopted by a state; mere suggestions.

ii. CA has own set of rules – CA Rules of Professional Conduct.

ii. Ethics Opinions

1. Advisory opinions issued by groups in the state bar interpreting disciplinary rules under hypos.
iii. Other law

1. Substantive law that applies to ordinary people.
b. Sanctions:
i. Violation of Rules of Professional Conduct 
1. Typical Sanctions (most to least severe):

a. Disbarment

b. Suspension

c. Public reprimand

d. Private reprimand

e. Probation

2. Only can be disciplined in the state to which you’re a member of their bar regardless of where your conduct is.

3. But can be reciprocally disciplined in all states to which you’re a member of their bar for the same conduct.

ii. Violation of Ethics Opinion

1. does NOT automatically trigger sanction, but opinion is relevant (not determinative).

iii. Violation of Other Law

1. whatever the sanction already is for that violation.

5. Legal Education & Bar Exam
a. Previously, no requirement to go to law school – taking bar exam was sufficient.

b. Now, must go to law school and take bar exam.

i. ABA accreditation of law schools, but CA has its own system of accreditation (so they let non-ABA schools still take the CA bar exam).

ii. Bar exam used to be oral, but now is written to get rid of discriminatory practices – have a record.

iii. Must also take the MPRE.

c. Trend – we’re moving towards a national standard b/c of law school accreditation, the bar exam, MPRE, ethics rules, etc.
d. Character & fitness certification – must have good character and fitness to become a lawyer.
i. Most common example of denial – lying on a form (worse than a minor offense)

1. previous denials – white supremacist, convicted murder, & deceptive sales practices.
ii. Bar admission rules are stricter than rules maintaining admission.

e. Admission without taking bar exam:
i. Wisconsin Diploma Privilege

1. no need to take bar exam if graduate from a WN law school

ii. Pro Hac Vice Admission

1. can ask permission from judge to handle a particular lawsuit in a state to which you’re not a member of.

iii. Reciprocal Admission

1. Some states provide admission without taking their bar by filing a motion b/c already a member of another state.
a. i.e. Washington, Oregon, and Idaho.

6. Unauthorized Practice of Law (“UPL”)
a. Practice of Law by Non-Lawyers:
i. Lawyers have a monopoly over providing legal services.

ii. Some states made the UPL a crime (misdemeanor in CA).

1. MR and CA ethics rules against the UPL.

2. Can NOT give individual advice, but blanket advice not targeted at anyone is okay.

iii. Lawyers are also prohibited from assisting someone else in the UPL.

iv. Rationale – lawyers who go through hoops are considered competent AND lawyers are subject to disciplinary rules that others aren’t (provides recourse to clients).

b. Practice of Law in One State by Lawyers Admitted in Another State:
i. Can NOT practice law in a state in which you’re not licensed, unless special circumstance (i.e. pro hac vice admission).

ii. “Practice of law” is defined by each state in case law or statute – vague at best.

iii. CA – out-of-state lawyers allowed to engage in arbitration in state.
iv. In-house lawyers allowed to work for corp without taking bar, but must only work for corp.

Incompetence & Its Consequences

1. Lawyer Misconduct
a. General Rule (Majority) – A client is bound by his lawyer’s mistake; only remedy is to file a claim for legal malpractice.  (based on agency principle).

i. Exception (CA) – Positive Misconduct Rule

1. If the lawyer’s neglect is of such extreme degree to amount to positive misconduct, and person seeking relief is relatively free from negligence, that the AC relationship is obliterated and the lawyer’s neglect is excusable.  Client not bound here by the lawyer’s error.  Allows client to re-open underlying case – alternative to a legal malpractice suit.

b. Client Protection Funds – every state has it, but very hard to get.

c. Malpractice insurance – only 1 state requires it, so not all lawyers have it.

2. Legal Malpractice (civil case)

a. This is a civil tort claim in almost all states (K claim in a few).

i. Criminal Ds can also bring LM claim for money damages but most states require D to prove he is innocent in order to prevail.

b. Ethics Rules (duty of competence)

i. MR – competence is the “legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation.”
ii. CA – competence is the “diligence, skill, learning, mental, emotional, and physical ability” reasonably necessary for the performance of such services.

1. If lawyer is not competent when he takes a case, he can become competent either by:

a. Associating with a lawyer who is competent; OR

b. Obtaining knowledge himself to become competent.

c. Goals:
i. Compensation for injured client; AND

ii. deterrence of anti-social behavior.

d. Elements:
i. Duty;

1. Two issues:

a. Existence of duty
i. Clients (by retainer, oral K, implication);

ii. Prospective Clients (expressed interest in retaining the lawyer); or

1. i.e. Togstad (inadequate research)

2. i.e. Negligent referral can give rise to liability.

iii. Non-clients (increasingly, lawyers owe duties to non-clients).

1. i.e. lawyer who drafts a will owes a duty to the beneficiaries.

b. Standard of care

i. Degree of care, skill, diligence and knowledge commonly possessed by a reasonable and prudent attorney under the SSC.

2. Duty and SoC questions of law for judge.

ii. Breach;

1. Attorney’s conduct falls below standard of care.
a. Usually requires use of expert witness.

i. Common Knowledge Exception – if the nature of the mistake is such that a lay person can understand it was a breach, then NO expert needed.

2. Question of fact for jury.

3. NO negligence per se for violation of ethics rule – but relevant as evidence of negligence.

iii. Causation; and
1. Difficult, expensive, and long b/c must prove a “case within a case.”

2. Two types:

a. Actual (“But For”)
i. But for attorney’s negligence, the client would not have suffered harm.
1. Must prove that had attorney acted properly, client would have won the underlying case.

b. Proximate

i. P (client) AND type of harm must be foreseeable.
3. Question of fact for jury.

iv. Legally cognizable harm

1. Damages that would have been awarded had lawyer acted properly and client won underlying case.

a. If underlying case would have lost either way, then NO harm, thus no legal malpractice claim.

2. Mixed – whether harm is categorically cognizable is question of law for judge AND measure of damages is question of law for jury.
e. Defenses

i. Contributory Negligence

1. Three Approaches:

a. Complete Bar Rule (Common Law/Minority)

i. P’s negligence bars claim entirely, regardless of how minor the negligence.

b. Modified Comparative (Majority)

i. P’s claim is reduced by his percentage of fault, but completely barred if his fault is equal to or greater than D’s fault.

c. Pure Rule (Minority)

i. P’s claim is reduced by his percentage of fault, but will not bar recovery.

2. Public Policy Concern – how can client be contributorily negligent if they don’t even understand nature of lawyer’s work?
3. NO contributory negligence defense with accountants.
ii. Statute of Limitations
1. SOL cuts off otherwise meritorious claims.

2. Four approaches:

a. Discovery Rule (Majority)
i. LM claim does not begin to accrue until P discovers or reasonably should have discovered the lawyer’s negligence and the harm it caused.
b. Date of Occurrence Rule (NY/Old Rule)

i. LM claim begins to accrue on the date of the injury regardless whether client knew about it.
1. Client may not discover claim until after SOL has already run.

c. CA Mixed Rule

i. SOL of LM claim is 1 yr from the date when P discovers or reasonably should have discovered the facts constituting the wrongful act or omission, BUT no more than 4 years after the date of occurrence.
d. Continuous Representation Rule (NY)

i. LM claim begins to run only when the ongoing representation of the client ends on the specific matter that is at issue in the LM case.  Can be tolled until client reasonably believes representation has ended.
1. Must be SAME matter.

3. Rationales – promotes certainty and finality; prevents old stale claims from going forward; and allows Ds to get on with their lives.

3. Breach of Fiduciary Duty (civil case)
a. An independent civil tort claim from LM.
b. Lawyer is also a fiduciary of the client, which involves a duty of loyalty to not breach the confidence and trust he has with his client.

c. Lawyer can breach his fiduciary duty by self-dealing, violating client confidences, or representing conflicting interests without client consent.

i. BUT mere lawyer incompetence is NOT a breach of fiduciary duty.

d. Remedies – forfeiture of attorneys’ fees.

e. Differences between BFD and LM:

i. BFD – duty of loyalty; LM – duty of care

ii. Different SOL

iii. Less causation required with BFD

iv. NO requirement for proof of harm with BFD – mere breach is sufficient.

f. NOTE – Can bring BFD and LM claims simultaneously, but can only recover on one.

4. Ineffective Assistance of Counsel (criminal case)
a. Constitutional claim by a convicted defendant pointing to the conduct of his counsel.
b. Based on 6th Amendment guarantee of right to effective “assistance of counsel.”

i. Policy Rationales for 6th Amendment:

1. To ensure a fair trial (“just result”).
2. Equality between rich (state) and poor.
3. Creates work for public defenders.

c. Strickland Rule for Ineffective Assistance of Counsel

i. D must show:

1. Counsel’s performance was deficient (“serious attorney error”); AND

a. Great deference given to counsel’s decisions here.
b. No per se rule that counsel must consult D re appeal.
c. Not ineffective assistance of counsel if lawyer helps someone represent themselves (but maybe UPL).

2. This prejudiced the defense (D was deprived of a fair trial – “just result”)

a. This element is more important.
b. D must prove that there is a reasonable probability, that but for counsel’s errors, the outcome (guilt/innocence OR sentencing) would have been different.

ii. EXCEPTION
1. If the attorney error is of great magnitude (i.e. counsel’s absence or falling asleep during integral parts of trial), then no need to show second element – it’s assumed.

iii. Remedy – to overturn conviction and get a new trial OR sentencing hearing.

iv. Strickland – Majority focused on fair result; Minority focused on fair process.

5. Other Sanctions

a. Substantive Laws

b. Ethics Rules (MR and CA)

c. Shared Sense of Professionalism

d. Educational Requirements

e. The Market (just with corporate clients)

Duty of Confidentiality

1. Privileges:
a. Rule of evidence (i.e. CA Evid. Code)

b. Only apply in proceedings (i.e. depo, trial, discovery, etc.)

c. Lawyer has a duty to assert privilege when necessary, or else be subject to claim of LM (if causes harm)or BFD.

d. Narrowly construed.

i. Client identity and fee agreements are NOT privileged.

1. BUT fee agreements ARE privileged in CA only if written.

ii. Rationale – privileges keep otherwise relevant info out from a case.

e. Privileges last forever (unless waived) – they survive the termination of the AC relationship and even the death of the client.

i. Testamentary EXCEPTION (Majority) – privilege is waived and may be disclosed to heirs if there is a dispute about the deceased client’s disposition of property.

f. Rationale of AC Privilege

i. To encourage clients to freely communicate with their lawyer without fear that the info may someday be disclosed to their detriment.

ii. Allows lawyers to competently represent their clients.

g. Attorney-Client Privilege

i. AC Privilege protects:
1. A communication;

a. Written, oral, or interpretive

b. NOT underlying info of case – info that is otherwise discoverable through discovery can’t be made privileged merely by disclosing to lawyer.

2. Between privileged persons;

a. client, lawyer, or an agent of either (paralegal, client’s accountant, etc.)
b. Unprivileged 3rd persons (i.e. relatives, expert witnesses) can be asked about info they were told or heard between client and lawyer.

i. BUT 3rd persons reasonably necessary to the representation (i.e. guardian) are considered privileged persons.

c. Organizational Clients – 2 approaches:

i. Control Group Rule (Majority) – those employees in the control group of the corp. who can direct the corp. to act are considered privileged persons.

ii. Upjohn Rule (Federal) – any communication between lawyer and an employee of the corp. that has something to do with the matter is privileged.

3. In confidence; and
a. Client must intend for it to be confidential and must treat it as such (take reasonable precautions).

4. For the purpose of obtaining or providing legal assistance for the client.

a. Business/investment advice is NOT privileged.

b. CA version of 4th element (CA Evid. Code) – info transmitted btwn client and lawyer in the course of that relationship.

i. Broader than general version.

ii. Crime-Fraud EXCEPTION

1. Withholds AC privilege of communication that client intends to use in furtherance of an ongoing or future crime or fraud.

a. Exception does NOT apply if not in furtherance (i.e. client threatens lawyer; past crime/fraud).
b. CA Evid. Code §956

iii. CA Evid. Code §956.5 EXCEPTION
1. Communication NOT privileged if lawyer reasonably believes that disclosure will prevent a criminal act that will likely result in substantial bodily harm or death.

a. Broader than crime-fraud exception b/c does not have to be in furtherance of a crime or fraud, but narrower b/c crime must likely result in substantial bodily harm or death.
iv. CA Evid. Code §958 EXCEPTION

1. Communication NOT privileged if relevant to a lawsuit filed by client against the lawyer or vise versa about the representation.

a. i.e. suit for LM, suit for attorneys’ fees
h. Work Product Privilege

i. It protects against disclosure of material prepared by the client or client’s agent in anticipation of litigation.
1. Does NOT have to include the lawyer for it to be privileged.

2. If prepared before litigation was ever an issue, in the ordinary course of business, then NOT privileged.

3. Protects documents and other tangible materials, but NOT the underlying info of a case.

ii. Limitation – party can obtain otherwise protected material by showing:

1. Substantial need for the material in preparing the case; AND

2. Inability to obtain the info without undue hardship by other mean.

a. Example of WP that becomes disclosed – accident reports.

iii. Two Types of Work Product:

1. Opinion Work Product

a. Mental impressions, conclusions, opinions, legal theories, etc. are almost NEVER produced.

i. Even if disclosed under limitation above, judge will have any opinion statements redacted.

2. Ordinary Work Product

a. Everything that’s non-opinion work product.

b. CAN be produced if meets the 2 elements under limitations

iv. Expert Witness

1. If an expert witness sees a WP document (ordinary OR opinion WP), then he can be asked to testify about the document since he’s not a privileged person.

v. Rationale

1. Without this privilege, lawyers would not take notes out of fear that he may have to produce them eventually if asked – thus, lawyer not able to be fully competent if has to go off memory.

i. Waivers:
i. AC and WP privileges belong to the client, not the lawyer, but can be waived if:
1. Client intentionally waives privilege even over lawyer’s objection; OR
2. Client or lawyer engage in conduct inconsistent with maintaining the privilege.  3 different types:
a. Inadvertent Disclosure

i. Common examples – lawyer fails to make objection OR document is mistakenly produced in a document production during discovery.
ii. Three approaches:
1. Any (intentional or inadvertent) disclosure waives privilege.

2. Inadvertent disclosure never waives privilege.

3. Must balance factors to see if inadvertent disclosure waives privilege.

iii. What if info was inadvertently disclosed and you knew it was privileged?

1. Majority/ABA/CA – don’t read it and give it back

2. Minority – duty to read it to represent client to your fullest extent.

b. Subsequent Disclosure in a Non-Privileged Setting

i. i.e. if lawyer writes a book after the case and discloses the info.
c. Putting in Issue of Litigation

i. If client voluntarily makes the info an issue in the litigation.
ii. Common examples – Client asserts that he acted on lawyer’s advice when he engaged in the conduct that is at issue in the case OR client sues lawyer for negligent advice (i.e. claim of LM or BFD) OR lawyer sues client for attorneys’ fees.
2. Ethical Duty of Confidentiality

a. Rule of ethics (comes from agency law).
b. Applies everywhere – very broad.

i. Whether lawyer can voluntarily disclose confidential info.

c. Covers all info, not just communications.

i. Also covers info obtained from an unnecessary 3rd party – does NOT have to be from the client, lawyer, or one of their agents.

d. Breach of this duty can subject lawyer to claim of LM (if causes harm) or BFD or discipline (if no exceptions apply).

e. Model Rule

i. Protects info relating to the representation of the client.

1. very broad b/c covers info protected under AC privilege and info lawyer determines from his investigation.

f. Model Code (NY)

i. Protects confidences AND secrets.

1. confidences – things covered by the AC privilege

2. secrets – info client wants kept secret OR that would be embarrassing to the client if they got out.

g. CA Rule

i. Protects confidences and secrets

h. Exceptions:
i. A lawyer that obtains confidential info in breach of an AC relationship can NOT stay on the case, BUT if he obtains confidential info and there was no breach (i.e. an exception applied), then he CAN stay on the case.

ii. Client Consent

1. Since it’s client’s right, he can voluntarily consent to waive the duty of confidentiality even over lawyer’s objection.
2. ALL states have this exception.

iii. Lawyer’s Implied Authorization
1. Lawyer is impliedly authorized to disclose certain info, such as during negotiations, that would help lawyer effectively represent client.
2. ALL states have this exception.

iv. Other Law/Court Order Compels Disclosure

1. Other law or court order trumps ethics rules.
2. ALL states have this exception.

v. Fraud on the Court

1. Lawyers have a duty as officers of the court to not mislead the court (i.e. disclose client’s false affidavit) which outweighs duty of confidentiality.
2. ALL states have this exception.

vi. Prevention of Substantial Bodily Harm or Death

1. Model Rule
a. Lawyer MAY disclose info relating to the representation of the client if he has a reasonable belief that it will prevent death or substantial bodily harm.

i. Broad b/c ANY act (doesn’t have to be a crime).

2. CA Rule

a. Lawyer MAY disclose confidential info if he has a reasonable belief that it will prevent a crime or fraud that will likely result in death or substantial bodily harm.

i. Narrower b/c must be a crime (not just any act), but doesn’t have to be committed by the client.
3. Lawyer can just ask client to waive duty so that he can disclose.

4. MOST states have this exception.

vii. Prevention of Client Crime

1. Does NOT have to be using lawyer’s services in furtherance of the crime – that’s only with crime-fraud exception under AC privilege.

2. Model Code (Majority)
a. Lawyer MAY disclose intention of client to commit a crime and info necessary to prevent it.
i. Broad b/c ANY crime.

3. FL/NJ/VI Rule (Minority)

a. Lawyer MUST disclose intention of client to commit a crime.

i. Broad b/c ANY crime.

4. Model Rule (Minority)

a. Lawyer MAY disclose info relating to the representation of the client if lawyer reasonably believes that it will prevent a client crime that will likely result in substantial injury to the property or financial interests of another.

i. Narrower b/c crime must likely result in harm to property or financial interests (not just any crime).

5. CA Rule

a. Lawyer MAY disclose confidential info if he has a reasonable belief that it will prevent a crime or fraud that is likely to result in death or substantial bodily harm.

i. Narrower b/c crime must likely result in harm or death (not just any crime), but broader b/c crime can be committed by anyone (not just client).

6. Duty of Confidentiality vs. Privileges

a. Majority Rule

i. Can disclose; Can’t testify

b. Old CA Rule (People v. Dang)

i. Can’t disclose; Can testify

c. New CA Rule

i. Can disclose; Must testify if asked

1. Under AC privilege (not EDC), there are 2 exceptions from the CA Evid. Code:

a. May reveal confidential info to prevent a crime or fraud by anyone if the services of lawyer were sought in furtherance of the crime.

b. May reveal confidential info if lawyer has reasonable belief that it will prevent a crime or fraud that will likely result in death or substantial bodily harm.

7. Crimes Resulting in Substantial Financial Loss

a. Most states allow revelation of confidential info in order prevent a client crime that will likely result in substantial financial loss to another.

i. Model Rule and Model Code, NOT CA.

8. What to do BEFORE reveling?

a. EVERY state imposes a duty on the lawyer to first counsel their client before revealing confidential info to either get them to consent to waiver OR to persuade them not to commit the crime.

9. ALL states have this exception.

viii. Lawyer Self-Defense

1. Model Rule/Model Code

a. Lawyer may disclose confidential info to defend himself (or an associate) in response to an allegation (by anyone) of wrongful conduct relating to the representation of a client.
i. Do NOT have to wait until a complaint is filed.

ii. Can only reveal as much info as necessary to defend against the specific allegations – no more.

2. CA Rule

a. CA does NOT have this exception under the ethical duty of confidentiality.  BUT has it under the CA Evid. Code – meaning that it only applies to privileges.

i. Thus, in CA, lawyers must wait until a complaint is filed in order to reveal confidential info.

3. ALL states have this exception EXCEPT for CA.

ix. Fee Disputes

1. Same rules for Lawyer Self-Defense (MR and CA).
2. In CA & NY, if client is sued for attorney’s fees, he can elect an ADR process instead of court, but lawyer doesn’t have this option.
3. Lawyer’s motive behind disclosure here has to be only for the purpose of recovering attorneys’ fees (i.e. not revenge).

4. ALL states have this exception EXCEPT for CA.

3. Questions to Ask:

a. Discipline

i. Is voluntary revelation by a lawyer of confidential info prohibited by the ethics rules?

1. Deals with ethical duty of confidentiality.

b. Evidence Admissibility

i. Is lawyer’s testimony in a proceeding about confidential info admissible?

1. Deals with AC and WP privileges.

Client-Lawyer Relationship

1. Three Types of Models:
a. Traditional Model

i. Lawyer is sole decision-maker and assumes client’s goals and determines the means.

b. Participatory Model

i. Division of labor – lawyer is the expert in the law AND client is the expert in the facts and his goals.

ii. Client determines the goals and lawyer determines the means.

iii. Advantages – allows clients to catch lawyer mistakes before they become a big problem; promotes client trust; reduces client anxiety; etc.

iv. Disadvantages – more costly and time consuming

v. Model Rule

1. Civil case – client decides whether to settle.

2. Criminal case – client decides what plea to enter, whether to waive jury trial, and whether to testify

vi. Ethics rules (MR and CA) both require lawyer to communicate with client and keep him informed of the status of the case and respond to reasonable requests for info.

vii. CA Settlement Offer Ethics Rule

1. Lawyer must inform client of all offers in a criminal case, but only written offers in a civil case.

c. Hired Gun Model

i. Client makes all the decisions, lawyer is passive – opposite of traditional model, but still very ineffective.

d. Note – these are only theoretical; can have a combo of them at different times or with different clients.

2. Forming the Relationship
a. AC Relationship can be formed by either:
i. Express K (retainer agreement); OR

ii. Implied by conduct (inadvertently)

1. Look at several factors – conduct of parties, reasonable belief of client, and whether lawyer should have reasonably known about client’s belief.

b. AC Relationship is formed when the client manifests an interest to form a relationship AND when lawyer consents or fails to manifest lack of consent.

c. Prospective Client
i. A prospective client is a person who discusses the possibility of forming a relationship with a lawyer.
ii. Under Model Rules, lawyer owes a duty of reasonable care and an ethical duty of confidentiality to the prospective client.

1. Lawyer can be sued by prospective client for LM/BFD or disciplined.

d. Lawyer can handle a limited scope of the client’s case but must be explicit about it and client must give informed consent.

e. Under MR and CA, it is against public policy to get the client to consent to an advanced waiver of his right to sue the lawyer for legal malpractice.

i. BUT in MR (not CA), the client can enter into this agreement if he has independent counsel.

f. Client Identity

i. A lawyer who represents a corporation only represents the entity, not the officers.

ii. Insurance Companies
1. Majority Rule – insured is the SOLE client.

2. Minority Rule – insurance co. and insured are JOINT clients.

g. Purposes of Client Interviews:
i. To form AC relationship;

ii. To allow lawyer to explain scope of representation and AC privilege and confidentiality rule;

iii. To allow lawyer to gather the facts of the case; and

iv. To allow lawyer to learn client’s goals

h. Under Model Rules, lawyer has a duty not to lie to 3rd persons about his representation (must identify himself, but only if asked), and must have respect for 3rd persons.
i. No Contact Rule (ALL States)
i. If a person IS represented by counsel, lawyer must first get that lawyer’s consent before speaking to him.

ii. If person is NOT represented by counsel, lawyer may only advise him to secure counsel, cannot give legal advice (i.e. advise him to settle).

iii. Note – these rules don’t apply to clients, they can talk to other lawyers, their adversary’s lawyers, or their adversary himself.

j. Organizations

i. Massachusetts Organization Rule

1. When a lawyer represents an organization, he may only speak with employees who have managerial authority, people who have power to direct the litigation on behalf of the entity, or people who allegedly committed the wrongful act at issue in the litigation.

a. Violation of this rule is lawyer disqualification.
2. But most states allow lawyer to interview former employees without having to first get the organization’s consent.

k. Non-Lawyer Assistants

i. Lawyer has a duty to make reasonable efforts to conform his non-lawyer assistants’ conduct to the obligations of the lawyer.
ii. Lawyer is responsible for non-lawyer assistant’s conduct that would be a violation of the ethics rules if lawyer knew of the conduct and either ratified it or failed to correct it.

3. Maintaining the Relationship

a. Although client sets the goals of the representation, the lawyer has discretion to determine the means.
i. A private client can fire his lawyer if he doesn’t like how his lawyer is going about achieving his goals.

ii. An indigent criminal D cannot just fire his lawyer, but must show ineffective assistance of counsel (Strickland Rule).

b. Duty to Counsel Effectively

i. Client has a duty to learn the facts, research the law, determine the client’s goals, present the legal options (litigation and ADR), help client evaluate the options, and finally implement an option.
1. Lawyer can be liable for LM is he leaves out a meritorious claim.

ii. ADR
1. Lawyers must counsel client on ADR – some states even require lawyer to attempt ADR before pursuing litigation.

2. Types of ADR

a. Adjudicative Processes

i. Court or admin processes
ii. Arbitration
iii. Private Judging

b. Consensual Processes

i. Negotiation

ii. Mediation
4. Safeguarding Client Funds and Property

a. Under Model Rules and CA, lawyers have a duty to keep client funds and property separate from their own – no commingling of funds.
i. Violation is a relatively serious offense that can give rise to civil liability.

5. Terminating the Relationship

a. Lawyer has a duty to explain to the client the scope of the representation and when the representation begins and ends.  Ambiguities are held against the lawyer.

b. Lawyer should make sure to terminate a relationship intentionally AND formally.

i. He should put it in writing and follow up with a letter to avoid any inadvertent conflicts of interest.

c. Model Rules

i. Mandatory Withdrawal

1. Lawyer MUST withdraw from representation if:

a. Representation would be a violation of ethics rules;

b. Lawyer’s mental condition prevents competent rep; or

c. Lawyer is discharged.

ii. Permissive Withdrawal

1. Lawyer MAY withdraw from representation if:

a. It does not cause material adverse effect to the client;
b. Client insists on committing a crime or already has using lawyer’s services;

c. Client insists on action that is repugnant to lawyer;

d. Client has failed to do something that lawyer asked despite reasonable warning;

e. Client cannot financially represent client; or

f. Other good cause.

d. CA Rules

i. Mandatory Withdrawal

1. Lawyer MUST withdraw from representation if:

a. Representation would be a violation of ethics rules;

b. Lawyer’s mental condition prevents competent rep; or

c. Client insists on pursuing a frivolous claim.

ii. Permissive Withdrawal

1. Lawyer MAY withdraw from representation if:

a. Client: all things under MR permissive;
b. 3 things from MR mandatory;

c. inability to work with co-counsel; or

d. Other good cause.

e. Note – it’s much easier to withdraw in a MR state than in CA b/c CA does NOT allow lawyer to withdraw merely b/c it would cause client material adverse effect.

f. If in front of a tribunal, then lawyer MUST ask for permission before withdrawing even if he has grounds to (mandatory or permissive).

g. Duties AFTER withdrawal

i. In ALL states, lawyer has a duty to take reasonable steps to mitigate the negative impact of a termination, including giving reasonable notice, giving client time to find other counsel, and surrendering papers, property, and fees.

ii. Retaining Lien – lawyer can hold onto client’s paper until he pays fees.
1. Restrictive in CA – lawyer can be forced to turn them over.

iii. Lawyer’s duty of confidentiality lasts forever.

iv. Lawyer may NOT want to terminate a relationship in order to keep a client as a client (i.e. mainly with big firms) – but may create conflicts of interests.
Attorneys’ Fees

1. Four Types of Fees:
a. Hourly Fee

i. Most common type which began in the 1960s.
ii. Lawyer can NOT charge for his “learning time” to help him become competent.

iii. CA Rule – all non-contingent fees must be in writing if greater than $1k unless person was a previous client of the lawyer.

b. Flat Fee

i. One time fee; not very common anymore.
c. Contingent Fee

i. Fee that is contingent on something happening (i.e. grant of certiorari).
ii. In PI cases, combo of contingent-proportional fee agreements are most common – lawyer obtains % on the happening of an event.

iii. Model Rule
1. Contingent fee agreements must be in writing, signed by the client, and state the method of calculation.
2. Contingent fees are NOT allowed in divorce cases or criminal defense.

a. Rationale – policy against people getting divorced AND to prevent lawyers from rejecting plea bargains just to get to trial.
iv. CA Rule

1. Contingent fee agreements must be in writing, signed by client, and state the method of calculation.
2. Limits on % in medical malpractice and merchant cases.

v. May not be reasonable if lawyer enters into a contingent fee agreement if he knows that case will settle within days.
vi. Post Termination Right to Fees

1. New Majority Rule

a. Lawyer who is fired without cause can obtain his fees on a quantum meruit basis (value of his services), NOT his K %.

i. Rationale – allows clients to fire their lawyers at-will, encourages new lawyers to take the case, and gives old lawyer value of his services.

2. Old Rule

a. Lawyer who is fired without cause still gets his full K %.

3. BUT if lawyer is fired FOR CAUSE, then his fees are greatly reduced (under new majority approach) or completely forfeited.

d. Proportional Fee

i. Lawyer obtains a % of something.
2. Restrictions

a. As long as everything is fully disclosed AND reasonable, lawyer and client can agree to any type of fee agreement.
i. The fee agreement must not be unreasonable (Model Rule) or unconscionable (CA) – look at several factors to determine this (fact-based analysis).
b. Client can elect ADR for a fee dispute, but lawyer can’t force client to do it.
3. Fee Shifting Statutes
a. American Rule – Each party pays for its own fees unless a statute shifts the fee OR other party took a frivolous position.

i. Rationale – encourages people to bring suits; provides greater access to courts.
ii. Fee shifting statutes are usually one-way shifting – prevailing P gets his fees paid for, but not prevailing D.

b. English Rule (Majority) – shifts fees to the losing party.

4. Fee Sharing
a. Between Lawyers in Different Firms:
i. Under Model Rules, lawyers in different firms CAN share fees only if:

1. each lawyer assumes responsibility for their share;

2. client agrees to the sharing and it’s in writing; and

3. total fee is reasonable.

ii. Rationale – allows firms to work with other firms with specific expertise.

b. Between Lawyer and Non-Lawyers:
i. Most states (Model Rule) do NOT allow lawyers to share fees with non-lawyers (i.e. paralegals, accountants, etc.

1. Rationale – unethical; perception that lawyers are not after money.

2. BUT Europe allows this (one-shop theory).

Conflicts of Interest

1. A conflict of interest exists when a lawyer, in the exercise of independent professional judgment, cannot freely recommend a course of action to a client b/c of conflicting obligations owed to someone else.
a. Impossible to totally conflicts entirely.

2. Conflicts are bad b/c they tend to interfere with:

a. Duty of loyalty;

b. Duty of confidence; and

c. Duty of competence

3. Imputed conflicts – a rebuttable presumption that all lawyers practicing in the same firm are considered ONE lawyer for conflicts purposes, such that the conflicts of one lawyer are imputed to all affiliated lawyers as well.

a. Based on the premise of shared confidences between affiliated lawyers.

4. Remedies for Conflicts of Interest (most to least common):
a. Disqualification

b. Discipline (MR and CA ethics rules prohibit conflicts)

c. Civil Liability (LM or BFD)
d. Forfeiture of Fees (can be combined with 3 above)

e. Rescission of K or Gift between Lawyer and Client

f. Dismissal of Action (almost always give rise to claim for LM)

g. Criminal Penalties (if conflict is with government)

5. Curing Conflicts
a. Best thing to do is to just not take on the client – but not profitable.

b. Client Consent – must tell client what the full impact of the conflict is.

i. Cure most conflicts, but not true for some states.
ii. In CA, client consent cures virtually all conflicts, BUT difficult to get b/c must first get consent from first client in order to reveal confidential info to second client to get second client’s consent.

c. Advanced Waivers – lawyer can obtain an advanced waiver of conflicts, but NOT enforceable unless conflict is clear and somewhat specific.

6. Conflict with Lawyer’s Own Interest

a. Lawyer’s Financial Interest
i. Under Model Rules and CA, lawyers and clients CAN enter into a business transaction together only if:

1. terms of the deal are fair and reasonable and understood by the client;

2. lawyer instructs client in writing to seek independent counsel; and

3. client gives signed written informed consent.

ii. Remedy – usually rescission of K.

b. Lawyer’s Sexual Relations

i. Lawyer can NOT have sexual relation with a client UNLESS the sexual relation existed before the AC relationship was formed (i.e. lawyers can represent wife).
c. Lawyer’s Personal Beliefs

i. Under Model Rules & CA, although representation does not constitute endorsement of the client’s beliefs, a lawyer can withdraw from the case if the client insists upon a course of action that is repugnant to the lawyer (i.e. representing oil companies).
d. Special Case of Criminal Prosecutors

i. Criminal prosecutors have an extra layer of ethical rules to adhere to as administrators of justice (i.e. DA disqualified from case for witnessing wrongful act since he was then personally biased).
7. Conflict between Current Clients

a. Concurrent clients – lawyer represent client A and has a conflict with client B, another current client.
i. This is the worst type of conflict to have (i.e. represent husband & wife in divorce)

b. Model Rules
i. A lawyer can NOT represent a client if there is a concurrent conflict, which is when:

1. one client is directly adverse to another; OR

2. there is significant risk that the representation of the client will be materially limited by responsibilities to another client.

ii. Lawyer MAY represent client still if he gets informed consent plus, which is:

1. informed written consent by each affected client;

2. reasonable belief that lawyer can represent each client competently;

3. representation is not prohibited by law; and

4. clients are not suing each other in the same litigation.

c. CA Rule

i. A lawyer can NOT represent a client if there is a potential or actual conflict of interest, which is when lawyer has a substantial relationship with:

1. a party or witness in the same matter; or
2. a person who the lawyer knows or should know would be substantially affected by resolution of the matter.

ii. Lawyer MAY represent client still if he:

1. provides full written disclosure to each affected client; and

2. obtains written informed consent from each affected client.

d. Note – MUCH more difficult to obtain client consent in CA since you have to provide full written disclosure of all the associated risks of the conflict.
e. “Hot Potato” Doctrine
i. In ALL states, lawyer can NOT drop small client A merely to get rid of a potential conflict of interest in order to pick up big client B for purpose of suing client A.

ii. Must get client consent from both – very unlikely.

f. Positional Conflicts of Interest
i. It is a conflict of interest when a lawyer takes a position in one case that is contrary or injurious to a position he takes in another case for a separate current client.
1. BUT this is rare b/c usually must be in front of same court.

8. Conflict between a Current and a Former Client

a. Successive clients – lawyer represents client A and has conflict with client B, former client.
b. aka Rule Against Switching Sides
c. Rules for successive clients are more forgiving than rules for concurrent clients b/c:

i. No longer duty of competence;

ii. Diminished duty of loyalty;

iii. Same duty of confidentiality.

d. Model Rule
i. A lawyer may NOT represent a client where his interest is materially adverse to a former client AND it is the same or substantially related case, UNLESS he obtains informed consent from the former client.

e. CA Rule

i. A lawyer may NOT represent a client where his interest is adverse to a former client AND where the lawyer obtained material confidential info to the new client’s case, UNLESS he obtains informed consent from the former client.

1. This is not too different from the Model Rule.

f. “Substantially Related” Tests

i. In ALL states, they use one of the following tests to determine whether the former case is substantially related to the current case:

1. Compare the facts of the two matters.

2. Compare the legal issues of the two matters.

3. Combo of two tests above.

a. CA uses this blended approach.

g. Migratory Lawyers
i. Model Rules
1. When a lawyer leaves a law firm, the old firm CAN represent a client in the same or substantially related matter whose interests are materially adverse to a former client of the lawyer who left IF no one left in the law firm has any material confidential info about the new client’s case.

a. This rule incentivizes partners to take their client with them, and even the associates in their practice group, when they leave a firm.

2. When a lawyer leaves a law firm and joins a new firm, the lawyer can NOT represent a client in the same or substantially related matter whose interests are materially adverse to a former client from his old firm IF he has material confidential info about the new client’s case UNLESS the former client gives written informed consent.
a. This rule allows lawyers to go from a big firm to other firms.  BUT lawyer’s specific knowledge is imputed to the new firm.

ii. Screening Rule (Minority/not CA yet)
1. To overcome the rebuttable presumption that all lawyers in the same firm are ONE lawyer for conflicts purposes, a law firm can screen lawyers whose contact would give rise to a conflict of interest.  Screens must be up BEFORE the lawyer gets there. (i.e. location of office, different city, etc.)

9. Conflict by 3rd Parties
a. Fees Paid by 3rd Parties
i. In Model Rules and CA, a lawyer can NOT permit a 3rd party to pay his fees UNLESS:

1. client consents to it;

2. client confidences are protected; and

3. it does not interfere with lawyer’s independence of professional judgment. 
b. Representing Insured Persons

i. Majority Rule – insured is SOLE client.
ii. Minority Rule – insured and insurer are JOINT clients.

iii. In some states (including CA), the insured has a right to choose his own lawyer.

c. Other 3rd Party Conflicts

i. In CA, lawyer must provide written disclosure to his client of any relationship he has with a party, witness, lawyer in the case.
1. Only disclosure is necessary, NOT client consent.

Litigation Ethics

1. Adversary system provides an orderly way to resolve disputes.
a. Does NOT reveal the entire truth b/c each side only provides the part that benefits their side.

b. Lawyers have a duty to represent their clients zealously within the bounds of law.

2. Trial Misconduct

a. Frivolous Claims and Arguments

i. Lawyer can NOT make a frivolous claim or argument to the court.
ii. FRCP 11 regulate this in federal court – 2 parts:

1. Frivolous factual contention

a. Contentions lawyer knows are false or fails to investigate about.

2. Frivolous legal contention

a. Can argue change in the law, BUT must cite existing adverse law unless the other side cites it first.

iii. Lawyer can be sanctioned by the court AND/OR disciplined by the state bar.
b. Overzealousness

i. Lawyer can be punished for overzealousness and abusive tactics (saying, “Lets kick some ass!”)
1. Trial courts have the inherent power to sanction a lawyer for misconduct without having to cite a specific rule.

c. Lack of Candor

i. Lawyer can argue a change in the law in good faith, BUT he must cite existing adverse law unless the other side cites it first.
1. Rationale – lawyer’s duty to court trumps his duty as advocate for his client AND court is easily mislead b/c plays a passive role.

ii. Lawyer can be disciplined for misquoting the law (i.e. inserting unnec. ellipses).
d. Improper Influence

i. Lawyer can NOT exert improper influence over the judge, jury, witnesses, etc.

1. Lawyer can pay expert witness for his testimony, but NOT fact witnesses.

2. Expert witnesses can NOT get paid on a contingency fee agreement.

e. Client Perjury
i. If a lawyer knows that his client has or will commit perjury in court, he has a duty to tell the court.
1. Before telling the court, lawyer has a duty to counsel the client not to commit perjury (tell them it’s a crime punishable by imprisonment).

2. Criminal case – client has a constitutional right to/not to testify.

3. Civil case – client does NOT have constitutional right, must testify if asked

f. Handling Tangible Evidence

i. If lawyer comes into possession of incriminating tangible evidence, he has a duty to turn it over to the authorities.
1. Concealment of evidence is a crime.

ii. BUT if lawyer has knowledge of the location of incriminating tangible evidence, he has NO duty to tell the authorities.

Advertising & Solicitation

1. Advertising

a. Lawyer advertising used to be banned for being unprofessional, but has since been considered protected as commercial speech under the 1st Amendment, as long it’s NOT false, deceptive, or misleading.  (Bates)
b. Central Hudson Test

i. Even when an ad is not misleading, this test is used to determine whether state restrictions on speech are constitutional:

1. Is the asserted state interest substantial?

2. Does the restriction directly advance the state interest?

3. Is the restriction more extensive than necessary to serve the interest?

2. Solicitation

a. Solicitation was once criminalized b/c thought of as unprofessional.
i. BUT solicitation by a pro bono lawyer is protected by the 1st Amendment.

b. A state CAN constitutionally restrict in-person or other real-time solicitation.

c. BUT mail solicitations (even directed mail) are generally permitted as long as not misleading, coercive, or harassing.

i. Rationale – since they are less intrusive and no pressure to read them.

ii. Can use Central Hudson Test here as well.
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