 MEDIATION STUDY GUIDE
I. Introduction/Mediating Skills:

a. Why Mediation:  

i. Court Litigation:

1. Long and expensive decided by law.

ii. Arbitration

1. Less formal proceeding, binding or non-binding (must stipulate in order for arbitration to be binding) decided by law.

iii. Mediation:

1. Informal process (no rules of evidence), quick resolution, parties decide (only limited by their imagination) confidential in civil cases: Essentialy offers an alternative to court.

b. The Process:

i. ITUNA

1. Information

2. Talk and be heard

3. Understanding

4. Negotiations

5. Agreements

II. Information:

a. Information
i. Introduction, intake and convening.
1. Explain what the party should expect:

a. Actaul process

b. Your area of expertise

c. Your role as a neutral

d. Looking at the conflict differently

e. Confidentiality form

2. Explain Basic:

a. Directions, disability accommodations; other issues; fees;

ii. The Mediators Opening Statement.
The Opening Statement should include these 9 Things:
1. Establish/explain confidentiality
2. An explanation of the process
a. Voluntary nature of Mediation
b. Neutrality of mediator
c. Good faith – ask parties to participate in good fatihr
d. Mediator is not a judge –thus no decisiong
e. No Rules of evidence
f. Explain Caucus
g. Explain Ground Rules (no interrupt rule/take notes)
h. ITUNA – the actual process (i.e., you will make an opening statement, we will discuss issues, ideally negotiate a solution, and come to an agreement)
3. Time mediations – how long will the mediation last.
iii. The Mediator 
1. Should use plain language.
III. Talk And Be Heard:

a. Each Party gets an opportunity to tell his or her side of the story.  

b. Mediator helps this process through active listening & through helping the other side hear the other party’s side of the story.

i. The Mediators Skills:

1. LINQ

a. LINQ:

i. L-Listen (Active Listening):

1. Hands:  take notes

2. Ears: listen better

3. Mouth:  ask questions

4. Eyes:  body language

ii. I-Interested in What is being Said

iii. N-Neutral:

1. Party Self-Determination:  How a mediator acts can determine the outcome of the mediation.

2. Restating and Neutralizing:

a. Take the stinging out of the party’s words and restate them by describing what we understand are the party’s real interests and needs behind the words.

3. I-Message:

a. Step One:  mediator reflects the parties basic feeling:

i. Ex:  I feel or you seem ______

b. Step Two:  Mediator restates what the first party identified as the second party’s actions that caused the first party to feel that way.

i. Ex:  When he (does this) it makes me feel (the first emotion).

c. Step Three:  Mediator asks the party what the second party’s actions make the first party feel that way, or what in particular is so upsetting to you when he does this.

i. Ex:  I feel this way BECAUSE I am afraid he will get hurt.

iv. Q-Ask Questions:

1. Broad Open Ended Questions:  Do not ask leading questions because it suggests an answer.

2. The Three things in every message:

a. Words

b. Body Language

c. Tone of Voice

3. Resolving Conflict:

a. Live with it;

b. leave;

c. talk with a neutral;

d. go to a person with power.

4. Active Listening:

a. Three methods to be a good listener: (remember questions should be open ended)

i. TMA – when we want more information.  (“tell me about”).

ii. USAID – to avoid misunderstainding and to let the party know we got it all and got it right

iii. USEEM – to get them to talk about their feelings so they calm down.

ii. The I-Message:

1. The I Message:

a. The Structure:

i. I Feel – 

ii. What The Other Person Did/Does – (that they cannot deny)

iii. Because/why – 

b. Example:

i. I feel upset, when you state that I am fat, because it lowers my self esteem.

2. The U Message/Getting the other party to use the I-message:

a. I Feel – 

i. Here ask the other party, 

1. “You seem (emotion).  Tell me about (emotion). Or
2. When you think about the conflict, what emotions do you feel, how are you feeling right now, you seem”

b. What The Other person did – 

i. What has (other party) done to make you feel that way?  What is it that upsets you? (that they cannot deny)

c. Why:

i. Why does (what the other party did/does) make you upset?  What is it that is so upsetting to you?

iii. Neutralizing

1. This is a process to neutralize otherwise provocative statements.

2. Thus, the mediator takes an inflammatory statement by one of the parties and restates it taking out the inflammatory words and highlighting the real underlying problem:

a. e.g., My apartment isn’t fit for habitation there are rats, wires out, the landlord is a slumlord.  Restated:  I see you are very concerned about the condition of of your apartment.  Can you tell me more about that.

c. The Caucus:

i. What is a caucus?

1. A caucus is where the mediator takes the parties (or their attorneys) into a separate room to discuss issues that may be better resolved in private.  

ii. How is information revealed in a caucus?

1. Nothing said to the mediators will be shared with the other parties; or nothing is said absent permission; or anything is said unless the party specifies that it remain confidential; everything is not confidential.

iii. Why Caucus:

1. May allow information to be shared that may not have otherwise been shared.

2. Attempt to determine what was really meant during the mediation.

3. Reality test with the party to determine how their proposal and their behaviors are serving or not serving their stated objectives and interest.

4. Communicate information that may otherwise change the balance of power.

5. The parties request it.

6. The attorneys request it. 

iv. Benefits:

1. Avoids damaging the relationship between the mediator and the party.  

2. Prevents emotional manipulation.

3. defuse a party in a safe place.

4. avoid deadlock in negotiations.  

5. Permit more effective power balancing.

6. Surface emotions.

7. Encourage parties to stop threats and to commit to de-escalating activities.

8. educate unskilled parties about more effective negotiation skills.

9. Act as a reality tester for a determined party to help asses the nature of his/her proposa. 

d. LARC – Attorneys need this

i. Like or loved

ii. Appreciated and acknowledged

iii. Respected

iv. Competent

IV. Understanding:

a. Mediator outlines the key issues and makes an issue list.  Then mediator comes down each issue one by one.  

i. The Issue List/Neutral Identification of the Issues

1. Introduction:  the reason to create an issue list:

a. Parties feel hear and acknowledged.

b. Issues are framed accurately.

c. Parties trust the mediator.

d. There is a coherent framework to work from.

e. Party anxiety is reduced.

f. Parties feel optimistic about the mediation.

V. Negotiation 

a. After coming to a new understanding of the issues (hopefully) the Mediator helps the parties explore options for a solution.

VI. Agreement:  Mediator or attorney writes an agreement.  
a. The Agreement:

i. Introduction/Five Basic Elements:

1. Who are the parties;

a. give full names of a party.

2. What agree to do – 

a. Be specific/cahs or check, only focus on the future now, not past interactions

3. Where exchange will take plaace

4. When: exact dates and times

5. How: what form – will tenant go to LL or just give to the manager.

ii. Enforcement of the Agreement:

1. Must use words that state the “agreement is binding and enforceable.”

2. Also avoid legalize because it opens the mediator up to malpractice – use as general language as possible.

iii. Acting as a Scribner:

1. When writing an agreement the mediator should only act as a scribner.

iv. Agreements and Conciliation (a mediation over the phone).

1. A mediator should never write up an agreement from an over the phone conversation.  Rather must ask the parties to come in and write it up!

v. What if an agreement is not reached?

1. Mediator Encourages the parties to consider what they have heard.

2. Mediator promises to call to follow up and see if they need additional service

3. Mediator encourages an exchange of information for future communications

4. Mediator apologizes for not helping them reach an agreement.

vi. If agreement is reached:

1. You write agreement if there is no atty/and the atty writes otherwise.

b. Concluding the mediation 

i. Most Courts want a report:

1. The report states when mediation occurred, who appeared, agreement reached, BUT can only state whether the agreement is reached if required by the court.  Thus, do not say whether a party failed to show!

ii. A Mediator Proposal:


1. When the parties cannot come to a conclusion a mediator may make a proposal at the end of the mediation.  The mediator would then present the agreement to both sides.  The mediator will then present the agreement to each side.  If one side agrees and the other party does not, the party that does not will never know if the other party agreed or not.  

VII. Getting to Yes

a. The Two Types of Negotiation:

i. Integrative:

1. Characterized by principled, win-win or cooperative methodology.

a. Getting To Yes:

i. The Four Principles of Principled Negotiation:

1. Separate the People From the Problems

2. Focus on Interests rather than Positions

3. Invent Options for Mutual Gain

4. Insist on Using Objective Criteria

ii. Separating People from Problems:  treat each other as partners rather than adversaries.

1. The 3 Basic Problems:

a. Differences of Perception:  the parties should try and put themselves in the other parties position.

b. Emotions:  first acknowledge them, and find their source.  Allow the other party to express emotion and do not dismiss them or react to them.

c. Communication:  employ active listening.

iii. Focus On Interests:

1. Look to the needs, desires, concerns and fears that underlie what one wants.

2. Reconcile needs and interests not the goals/positions.

3. Focus on what a party must have, needs to have, and wants to have.

iv. Inventing Options for Mutual Gain:

1. Separate the invention process form the evaluation stage:  encourage wild proposals, brainstorming.  Only after generating a variety of proposals then turn to evaluating them.

2. Evaluation:  start with the most promising proposals.

3. Refine and Improve Proposals

4. Focus on Shared Interests

v. Use Objective Criteria:

1. This consists of fair standards, and fair procedures which are independent of each party’s will.

2. Ask the other party for their reasoning behind each position.

3. Use market value, replacement cost, ect.

ii. Distributive:

1. Characterized by positional, hard bargaining, win-lose mentality, zero-sum, or competitive tactics.

2. Getting to Yes and Distributive Bargainers:

a. When the other Party is More Powerful:

i. The weaker party should concentrate of using their BATNA.  Power comes from being able to walk away, and by asserting your BATNA you may equalize power.

b. When the other Party is not Principled:

i. Attacks should be recasted to focus on the problem.

ii. Bring in a third party

iii. Do not counter attack, deflect back on the problem.

c. Purely Distributive Issues:

i. In issues that are purely distributive with no future relationship competitive negotiation may best serve your interest.

d. BATNA & WATNA:

i. BATNA:  best alternative to a negotiated agreement.

1. What you will do if you are not able to negotiate an agreement?

2. Is going to court the likely outcome and what is the probability of success?

a. Not the same as a bottom line.

ii. WATNA:  worst alternative to a negotiated agreement.

1. What is the potential worst case scenario that could happen if no agreement could be reached.

2. Example:  Litigate the case, lose, and pay fees and cost.
VIII. Different Types of Mediation:  

a. Transformative:

i. Everything is the parties choice – process and outcome no judgment from the mediator

ii. Who is in charge/who is in charge of making the decision?

1. The parties are in charge

iii. Who is in charge of what gets discussed?

1. The parties

iv. Solutions?

1. The parties

b. Facilitative:

i. Introduction:

1. Underscores difference between role of the mediator and that of an attorney or judge. 

2. Who is in charge?

a. A balance between the parties and the mediator.

3. Who is in charge of making the decision?

a. The parties with the help of the mediator 

4. Who is in charge of what gets discussed?

a. The parties, and second the mediator.

5. Who is in charge of the solution:

a. The parties but the mediator is guiding them through the process – throwing out possibilities.

ii. History
1. Roots:

a. NLRB
i. Facilitative mediation is the traditional mediation in the United States.  It was drawn from the National Labor Relations Board.  The economy in the country was falling apart and the solutioin was mediation which ended in the NLRB.

b. Rosco Pound Conference
i. Multi-door court house – where people with less money could go through “a different door” at the court house and have solutions to there legal problems.  This idea eventually led to today’s adr programs.  

c. Evaluative:

i. Who is in charge?  

1. The mediatory and the attorneys are in charge.  

ii. Who is in charge of the solution:

1. The mediator.

iii. The essence:

1. Truly caucus style, do almost everything in caucus, essentially caucus back and forth.  Use caucus to get to the problem and to come to a solution.  
iv. Resist Putting a number on a case:

1. as evaluative mediators should be careful not to value a mediation – this could lead to error and malpractice.  Can, however, provide a range.
v. Miscellaneous

1. Do not provide the evaluation until later on in the process; remind them that they can think outside of the box and ignore the evaluation; only provide an evaluation if both parties want it.
vi. Who is in charge of what gets discussed?

1. the mediator and the attorneys

IX. Community Model & Court Model:

a. Community Mediation Model – 

i. In a community mediation talk about all of the issues, and beyond the legal issues.  That is will discuss communication, relationship, empotionally ready to resolve the problem or not.  Nevertheless, try to follow the traditional mediation model as much as possible.

b. Court Program

i. Divide the issues into two categories:

1. First:  We request that the parties prepare an opening statement.  
2. Second: We divide the mediation into the legal issues.
X. Ethical Standards

a. Introduction
i. There are three sources where the rules came from:  the Uniform Mediation Act, the California Dispute Resolution Council, and the America Bar Association’s Model Standard of Conduct For Mediators.

b. Introduction to the rules week 1.
i. Do no Harm:

1. the professor entitled this the most important of all the rules.  Just don’t screw the situation up!

ii. Confidentiality

1. A mediator must always maintain the cthe confidentiality of the information given to them. (Except in a criminal proceeding).  
iii. Impartiality & Neutrality

1. There can be no conflict of interest.  The mediator must further disclose any relationship that may be said to create a conflict of interest.  
iv. Self-Determination:
1. the parties make the decision, the mediator merely facilitates the process!
2. The process is voluntary the parties can leave at anytime.
v. Competence

1. (Under the aba) requires that the mediator meets the reasonable expectations of the parties.
vi. The Duty To Allow People to Agree with Informed Consent:
c. The Differences between the Standards:
i. Florida Standards of Conduct for Certified and Court Appointed Mediators:
1. The purpose of mediation is to provide a forum for consensual dispute resolution by the parties.  It is not an adjudicatory procedure.  Accordingly, a mediator’s responsibility to the parities includes honoring their right of self determination, acting with impartiality, and avoiding coercion, improper influence and conflicts of interest.  A mediator is also responsible for maintaining an appropriate demeanor, preserving confidentiality, and promoting the awareness by the parties of the interest of non-participating persons.  A mediators business practices sould reflect fairness integrity and impartiality.
2. Note that in California the difference is that the mediator is not required to consider the interests of 3rd parties.

ii. California Rules of Conduct for Mediators in Court-Connected Mediation Programs:
1. Application § 1620.1:
a. The rules apply to a mediator who agrees to participate on the superior courts list or panel of mediators & has agreed to participate in the mediation.

2. Mediator Defined § 1620.2:

a. Mediator – means a neutral person who conducts a mediation:

i. Note: In the California Evidence code, mediator is anyone who the mediator works with so it can be a receptionist, here they do not include the receptionist in the rules.

3. Voluntary Participation & Self determination § 1620.2:

a. Essentially requires that the mediator conduct the mediation in a voluntary manner: (1) inform parties that resolution requires voluntary agreement (2) a party may participate how they want, and may withdraw at anytime; (3) the mediator must not coerce the party to continue in the mediation.

4. Confidentiality § 1620.4:
a. A mediator must inform the participants of confidentiality; a mediator must explain the confidentiality of a caucus before entering into one; information disclosed at caucus cannot be shared with the other party absent consent; a mediator must not use information gained in a mediation for personal gain outside of the mediation.  Note the code refers to the evidence code for an explanation of confidentiality.

5. Impartiality, Conflicts of interest, disclosure, and withdrawal .5:

a. Must disclose conflicts of interest; the obligation to disclose is a continuing obligation from the beginning or mediation to the end; a mediator may continue if there are no objections to a disclosure.  
However – where a mediator may not maintain impartiality, toward all participants or proceeding would jepordize the integrity of the process the mediation – the mediator must recuse himself.
6. Competence 1620.6:
a. A mediator must comply with experience training educational and other requirements set by the court; must provide truthful information about qualifications; must disclose public discipline; if the mediator feels that there skill level cannot handle a mediation they must withdraw.
7. Quality of mediation process 1620.7:
a. Explains process, procedural fairness, etc.  Important:  Must clarify that the mediator is not representing anyone as an attorney, that the mediator is acting as an impartial mediator.  A mediator may however provide an opinion so long as the mediator clarifies that the statement is only an opinion.
8. Marketing Rules 1620.8:
a. Must be truthful in marketing of services; cannot solicit business from a participant; cannot make a promise about an outcome; suggest a bias in favor of one of the parties; and mediator can only say that he is on a court list if authorized by the court.

9. Compensation Gifts 1620.9:
a. Compensation must be discussed up front in writings; no contingent fees; can not give or accept gifts from the parties. 
10. Cal Rule of Evidence 703.5:
a. A mediator is not competent to testify unless
i. A statement could lead to civil or criminal contempt
ii. A statement constitutes a crime
iii. Uniform Mediation Act

1. Mediator Defined Section 3(3):
a. A mediator is an individual who conducts a mediation.  Difference – a mediator is a neutral in Ca. Courts. Rules.

2. Privilege § 5:
a. A mediation communication is privileged and is not subject to discovery.  
Difference - in California there is no privilege.

b. 5(B)(1)A party may refuse to disclose a mediation communication and may prevent others from disclosing a mediation communication (“All communications”); (2) a mediator may prevent the disclosure of a mediation communication, and may prevent other parties from disclosing a mediation communications of the mediator; (3) a non-party participant may refuse to disclose, and may prevent any other person from disclosing, a mediation communication with respect to the non-party participant.
Difference – predictability, that is, a party holds with all communication, but a mediator only with his communication and a 3rd party only with his communication.  This makes it very unclear to what will be held un-discoverable and what not.

c. 5(C) – Evidence that was otherwise admissible will still be admissible (California is in agreement here with UMA).  

3. Waiver and Preclusion of Privilege § 6:
a. A privilege may be waived orally in a proceeding or on the record.  (parties must agree to waive their statements)(Mediator must agree to waive his statements) etc.
Difference – in California cannot waive confidentiality orally. (not sure – maybe you could orally in a proceeding)

4. Exceptions to Privilege § 7:  the following are not privileged
a. In an agreement evidence by record signed by all the parties to the agreement; (Same as Ca.)
b. Made at a public mediation.

c. (3)(4) A threat or statement of a plan to inflict bodily injury or commit a crime, intentionally used to plan attempt to commit or conceal a crime; or conceal an ongoing crime or ongoing criminal activity (Same to the extent that Ca. mediation only protects civil trials not criminal)

d. (5) communication sought or offered to prove or disprove abuse , neglect, abandonment or exploitation in a proceeding in which a child or adult protective service is an agency (Different – California has no equivalent) 

e. (6) sought or offered to prove a complaint or claim of professional misconduct filed against a mediator (Different Californai has no equivalent)(a mediator cannot however be compelled to testify here under the UMA)
f. (7) sought or offered to prove or disprove a claim of misconduct or malpractice filed against a party nonparty participant or a representative.  (No California equivalent – essentially where a mediator or attorney’s conduct is at issue the privilege will be waived)
g. (B)  if a court administrative agency or an arbitrator panel finds during an in camera hearing finds that the propornent of the evidence has shown: (1) that the evidence is not otherwise available; (2) and there is a need for the evidence that outweighs the interest in protecting the confidentiality; and (3) it is a felony proceeding, or a proceeding to prove a claim to rescind or reform or provide a defense on a contract arising out of a mediation (a mediator cannot be required to testify for a claim arising out of K that came from a mediation under UMA).  (California – no equivalent)

h. (D) Admission is limited to the evidence that falls under the exception
5. Mediator report Disclosure And Background § 8:
a. A mediator may not make a report about a mediation except:
i. Whether the mediation occurred or terminated; whether a settlement was reached; and attendance (Different – in California can only make a report whether an agreement was reached and must be court ordered).
ii. A mediation communication under the exceptions;
iii. A mediation communication evidencing abuse neglect abandonment or exploitation of an individual to a public agency responsible for protection individuals from abuse or mistreatment (California has no equivalent – here would be allowed to report an abuse to a child welfare agency, in california need actual crime!)
iv. American Bar Association Rules:
1. Self-Determination:
a. A mediator shall recognize that mediation is based on the principle of self-determination by the parties.

2. Impartiality:

a. A mediator shall conduct the mediation in an impartial manner.

3. Conflicts of Interest:
a. A mediator shall disclose all actual and potential conflicts of interest reasonably known to the mediator.  After disclosure, a mediator shall decline to mediate unless all parties choose to retain the mediator.  The need to protect against conflict of interest also governs conduct that occurs during and after a mediation.

4. Competence:
a. A mediator shall mediate only when the mediator has the necessary competence to satisfy the reasonable expectations of the parties.

5. Confidentiality:
a. A mediator shall maintain the confidentiality of all information obtained by the mediator in mediation unless otherwise agreed to by the parties or required by applicable law.  Maintain confidentiality in Caucus.  Also – may report whether parties appeared and whether there was a resolution – this provides a difference from Cal. Law.

6. Quality of the process:
a. A mediator shall conduct the mediation fairly diligently and in a manner consistent with the principle of self-determination by the parties.

7. Advertising and Solicitation:
a. A mediator shall be truthful in advertising and solicitation for mediation.  Cannot make promises as to outcomes; cannot solicit in a manner that may intimate you willl be biased; cannot state that you meet governmental regulations unless that agency states that you can (even if you are qualified).

8. Fees and other Charges:

a. Must provide information as to the fees.  No contingent fees & cannot charge fees that may alter partiality!
9. Advancement of Mediation Practice:
a. Mediators should act in a manner that advances the practice of mediation.  
d. The Requirements to be a Mediator:
i. None.
ii. Compliance with the standards; technically no. 

XI. Confidentiality & the Evidence Code
a. The Importance of Confidentiality/Five Policy Reasons:
i. Effective Mediation Requires Candor
1. That is, it allows parties to admit to facts that they may not otherwise concede

ii. Fairness to Disputants

1. Subsequent use of mediation info could hurt less sophisticated parties, that is they could end up saying things that could be later discovered.

iii. Mediator remains neutral in fact and in perception

1. The mediator Cannot later choose to become an adversary.

iv. Privacy is the incentive for choosing mediation

1. The fact that nothing will be leaked is a reason some may choose mediation.

v. Mediators & Mediation programs need protection from being subpoenaed

1. It is the bedrock of mediation.

b. The Evidence Code:
i. § 1115 Defining Terms – 
1. Mediation means –
a.  a process which a neutral person or persons facilitate communication between the disputants to assist them in reaching a mutually acceptable agreement.
2. Mediator Means – 

a. A neutral who conducts a mediation.  Mediator, under the statute, includes anyone hired to assist in the mediation.  Thus, for example the receptionist is a mediator for the evidence code purposes. 
3. Mediation consultation – 

a. Any Communication between a mediator and any party.

ii. § 1118 Definition of Oral Agreement in Accordance with section 118 (actual rule is in separate part of the statute)
1. An Oral Agreement will not be admissible unless
a. Must be recorded - The Oral Agreement is recorded by a court reporter, tape recorder,  or other reliable source.
b. The Terms of the agreement are expressed on the record and the terms express on the record that they agree
c. The Parties, on the record, state that agreement is enforceable or binding or words to that effect
d. The Agreement is reduced to writing and is signed between the parties within 72 hours

iii. § 1119  Admissibility of evidence, writing and communications In civil Action (note that § 1119 does not prohibit admissions in criminal proceedings)
1. (a) Nothing stated during/pursuant to/a mediation is admissible.
2. (b) No writing made pursuant to a mediation is admissible.

a. Note that a writing is any form of recording.

3. (C) A catch all everything is going to be inadmissible

iv. § 1120 Otherwise Admissible evidence is still admissible
1. (a) evidence otherwise admissible or subject to discovery does not become inadmissible simply because the evidence was introduced into a mediation.
2. (b)  The following are still admissible:

a. An agreement to mediate a dispute

b. The effect of an agreement not to take a default or an agreement to extend the time within which to act or refrain from acting in a pending civil action.

c. Disclosure of the mere fact that a mediator has served is serving, will serve or was contacted about serving as a mediator in a dispute.

v. § 1121 Admission of an evaluation of a mediation (cannot state that a lawyer did or did not show up)

1. A court or any adjudicative body cannot consider any report, assessment or evaluation or finding of any kind other than a report that is mandated by court rule or other law and that states only whether an agreement was reached unless all parties to the mediation expressly agree otherwise in writing or in accordance with 1118.  

vi. § 1122  The admissibility of evidence (such as a demonstrative) created by one of the parties

1. (a) A communication or writing prepared for mediation or in the course of mediation can be brought into court under two different scenarios

a. (a) all the parties including the mediator must expressly agree in writing or orally under 1118 that the documents are admissible.

b. (b) The people who prepared the writing expressly agree in writing  or orally under 1118 that the item is admissible and the item introduced does not disclose anything said or done or any admission in mediation.

vii. § 1123 The Admissibility of a Mediation/Settlement Agreement
1. A settlement agreement is not admissible unless any  of the following provisions are satisfied:
a. The agreements provides that it is admissible or subject to disclosure or word the that effect.

b. The agreement is in accordance with 1118 and agreed to its disclosure under 1118

c. – this is all pretty repetitive must essentially state that the agreement is binding and enforceable in writing ….


viii. § 1125 When Mediation Ends 
1. For Purpose of Confidentiality  a mediation ends when:
a. The parties executes a written settlement agreement that fully resolves all the issues  or an execute an oral agreement under 1118

b. The mediator provides the mediation particitpant with a written signed notice that the mediation is terminated

c. Any party writes and signs a statement that the mediation is terminated

d. For 10 calendar days there is no communication between the mediator and any parties to the mediation relating to the dipuste.  This may be shortened or extended through agreement.  

ix. § 1127 Paying Costs of Subpeonaing Mediator
1.  If a mediator is wrongfully subpeonad must pay the mediators reaosonable attorney fees and costs to the mediator.


x. § 1126 – Statements remain inadmissible at the end of mediation (duh)


xi. § 1128

1. A statement about a mediation is an irregularity, and if the statement materially alters the out come of the trial that is grounds for vacating the agreement.

c. California Court Rule of Court 1620.
i. Requires confidentiality in court proceedings and requires that the mediator provide a general explanation of confidentiality.
d. Cases

i. Compelling Mediator’s Testimony in Civil Proceedings – The Rinaker Balancing Test:

1. Rinaker v. Superior Court (Court of Appeals):

a. Facts:  Rinaker, the mediator, mediated a civil harassment/TRO case between two boys accused of throwing rocks at Torres car.  After the mediation, the boys are charged with vandalism in a juvenile proceeding.  The boys wish to call Rinaker as a witness to testify that Torres said in mediation that “he did not see who threw the rocks” to impeach Torres’ testimony.

b. Lower Court:  The superior court rules that juvenile proceeding are quasi-criminal because liberty is at stake, and thus § 1119 does not protect the confidentiality of the mediation.

c. Issue:  Do the boy’s constitutional rights to confront their accusers (impeach) outweigh the public policy of protecting confidentiality in mediation? 

d. Reasoning:

i. Juvenile proceedings are civil in nature because a plain reading of the statutes says so.

ii. The court reasons that § 1119 does not bar Rinaker’s testimony where the statutory right to confidentiality and the public policy promoting settlement in mediation is outweighed by the constitutional right to effective impeachment.

iii. However, the court reasoned that protecting the confidentiality of the process requires that the judge conduct in camera hearings to determine the necessity of the mediator’s testimony.

2. The Rinaker 2-Part Test:

a. Do constitutionally based claims outweigh the statutory privilege of § 1119?

b. If so, then the court should conduct in camera hearing to determine if the testimony is necessary?

i. Three-Pronged Necessity Test: 

1. Is the mediator competent to testify about allegations or denials made?

a. This requires that the mediator have knowledge relevant to the issue.

2. What is the probative value of the statements?

a. This requires an examination of the circumstances in which the alleged statement is made.

3. Can the evidence sought be introduced without breaching the confidentiality of the mediation?

a. The court may find that there is other evidence reasonably available and that in the interest of preserving confidentiality the testimony is not necessary.

3. Rinaker Expands Mediator Protection for Criminal Cases:

a. Since § 1119 provides no protection in criminal cases, Rinaker could be used to argue that before any mediator is required to testify concerning a criminal matter the judge should conduct an in camera hearing and apply the three pronged necessity test.

ii. Federal Application of Rinaker:

1. Olam v. Congress Mortgage Company (ND California):

a. Facts:  Olam was suing CMC for violations of truth in lending act and pendant state law claims for breach of fiduciary duties.  Prior to trial the parties engaged in a mediation which resulted in a Memo of Understanding (MOU) signed by the parties and intended to be binding.  CMC/Δ sought to enforce this agreement and Π claimed it was the product of duress and diminished capacity.  Both parties expressly agreed to waive confidentiality, however the court pondered whether the mediator/Herman could assert his privilege under § 1119 or § 703.5 (the court determined they were repetitive).

b. Issue:  Can a mediator assert his privilege of confidentiality where the other parties waive it and it is the most reliable means of testimony?  No

c. Reasoning:  The court applied the Rinaker test, however they weighing the interests that would be threatened by ordering the mediator to testify versus the extent of harm that would result if testimony was not compelled.  The court labeled this a risk to value balancing. 

d. Holding:  The court ruled that Herman’s testimony was the most reliable and probative evidence regarding the circumstances surround the MOU especially given that the participants waived their privilege the process would not be undermined.

i. Note:  The court noted that in evaluative mediations the trustworthiness of statements and actions are more reliable given that they resemble a more adjudicative approach where rules of evidence are applied.

iii. Mediator Reports – No Bad Faith Exception:

1. Foxgate Homeowners v. Bramalea California (CA S.C.):

a. Facts:  Homeowners brought suit against Bramalea and it subcontractors in a construction defect case in Culver City.  The case management order included mediation to be conducted by Judge Smith.  Smith ordered a meeting between the parties and instructed them to bring their expert.  Π’s arrived with nine experts and Δ arrived late with no experts.  Smith submitted an extensive report to the Judge recommending sanctions and describing Δ’s bad faith participation.  The court granted Π’s motion for sanction of $30K.

b. Court of Appeal:  The court of appeal created a nonstatutory exception to the confidentiality requirements.  The court described the exception as narrow, permitting a mediator or party to report to the court only information that is reasonably necessary to describe sanctionable conduct and place that conduct in context.  The court instructed the trial court to let in information that conformed to this standard.

c. Reasoning:  The Supreme Court reasoned that creating a judicially crafted exception to confidentiality under § 1119 & 1121 is not necessary because they are clear and unambiguous, and furthermore, the legislative intent underlying these statutes is clear and would not lead to unacceptable consequences.  The court found Rinaker and Olam to be inapposite.

d. Holding:  The Court held that no evidence from the mediation may be considered under § 1119 & 1121.

e. Remedy:  Under § 1128 the remedy for violation of confidentiality is to be an irregularity of trial for the purposes of § 657 of the Code of Civ. Proc.  And any reference to mediation is grounds for vacating or modifying the decision in that proceeding, in whole or in part, and granting a new review of the issues, if the reference materially affected the substantial rights of the party requesting relief.

iv. Expanding the Scope of Confidentiality – No Implied Waivers:

a. Eisendrath v. Rogers (Court of Appeal):

b. Facts:  Eisendrath/Π and Roger/Δ entered into a mediation agreement declaring that Π was to pay Δ family support of $24,000 that was non-taxable and would be reduced to $14,000 if Δ remarried and she consented.  Δ remarried and Π filed motion to correct the agreement, claiming that he had the right to reduce the amount and that the support would be taxable.  Δ was willing to waive confidentiality and sought to depose the mediator and that Π had impliedly waived his rights by conduct amounting to consent when he raised a claim about the agreement.  Π sought to introduce communication between himself and his wife, outside the mediation and mediators presence, about the terms they agreed to.

c. Lower Court:  The lower court found that Π had impliedly waived his confidentiality rights and ordered an in camera hearing to assess potential testimony from the mediator.

d. Issues:

i. Did Eisendrath impliedly waive his confidentially rights when he brought the claim?

ii. Can Eisendrath introduce communications between himself and his ex-wife that occurred prior to the end of  the mediation outside the mediator’s presence?

iii. Can the mediator testify in camera?

e. Reasoning:  

i. Issue 1:  The lower court erred in finding implied waiver because the waiver principles underlying § 910 are inapplicable because nothing in the legislative intent extends these principles to mediation confidentiality rights.  Furthermore, § 1122 provides for the exception to confidentiality under § 1119, and provides that express written consent is needed, and makes no mention of implied waiver.

ii. Issue 2:  Rogers is precluded from introducing communications regarding the agreement.  § 1119 and § 1121 operate together to render confidential any communication between participants that occur before the end of the mediation, outside the mediator’s presence that are materially related to the mediation.  Thus, these conversation are inadmissible absent express waives from all parties, including the mediator.

1. Note:  The court states that some of the conversations may be admissible provided (1) they occurred after the mediation ended pursuant to § 1125 and (2) do not implicate confidential communications made prior to the end of the mediation under § 1126.  Thus, the trial court can inquire into these conversations that escape the confidentiality rules on these grounds.

iii. Issue 3:  The trial court erred in order an in camera hearing because under § 703.5 he is incompetent to testify unless the exception in Rinaker or Olam apply.  Here, the court finds that these exceptions are narrow and do not apply because in Rinaker a constitutional right was implicated and in Olam the testimony regarded a narrow issue related to competence of the participant.  Thus, applying the exception hear would authorize mediator testimony in virtually every dispute over a mediated agreement and gut § 703.5.

f. Holding:  There was no implied waiver by Eisendrath, Eisendrath cannot admit evidence regarding the conversations prior to the end or mediation, and the mediator is not competent to testify.

v. Physical Evidence – Protecting § 1119(b) and the Expansive Definition of § 250:

1. Rojas v. L.A. Superior Court (CA S.C.):

a. Facts:  An owner of an apartment complex sued contractors over construction defects related to mold in three of her Los Angeles apartment complexes.  The parties went to mediation and settled.  A few months later the tenants of the building sued the owner and contractors for concealing the mold problems. The tenants sought to compel production of certain documents, photos and other physical evidence.

b. Appellate Court:

i. Holding 1:  § 1119(b) is governed by the same principles that govern application of the work product doctrine.  Applying these principles they classified raw test data, photographs, and witness statements as non-derivative material that is not protected.

ii. Holding 2:   Material reflecting an attorney’s impressions, conclusions, opinions, or legal research is protected.

iii. Holding 3:  Derivative material, meaning compilations or amalgamations of factual information and attorney’s impression are qualifiedly protected.  Therefore, they are discoverable upon a showing of good cause.

c.  Issue:  Is factual information, such as photos, witness statements, and raw test data, protected under § 1119 as writing under § 250?

d. Reasoning:  While the appellate court was concerned that section § 1119 and § 1120 read together would allow parties to hide conceal information simply by introducing it in a mediation; the Court remedies this “dilemma.”  The Court finds that the definition of § 250 is broad and does include physical evidence, but it is only protected where under § 1120 it was prepared for or in course of mediation.  Thus, § 1120 is not surplusage, but rather it operates to prevent parties from using mediation as a pretext to shield material from disclosure.  The Court also found the lower court interpretation would render § 1119(b) useless, because it cover pure evidence as well, and the lower court only applied § 1119(a) when finding that only the substance of the mediation is fully protected.  However, under §1122(a)(2) certain physical evidence such as expert reports can introduced provided they were unilaterally prepared and they do not reveal anything about the mediation discussion.  

e. Holding:  The Court held that the legislative intent behind § 1119(b) protected all types of writings, including photographs.  Thus, the protection of § 1119 is expansive and even derivative material is protected.
e. Cases that were not required to read but mentioned:
i. Steward v. Preston:
1. Rule: the court enforced an agreement where the lawyers signed the agreement and the parties did not.

ii. Furia v. Helm
1. Rule: the parties said that if there is any question as to the enforceability they would look to the rules of AAA, the court upheld the agreement.

iii. Kieutakis v. Ct. of Appeals
1. Rule:  The court required the mediator to testify, and although it was held error it was harmless and the decision was upheld.
XII. Negotiation Style (do not think this will be tested but through it in anyway)
i. Professor Outlines Two Approaches to Negotiations:

ii. Tough Competitive Approach

1. High Innitial demands; maintain throughout; no/few concessions; high level of aspiration; Psychologically you are against the other person!
iii. Cooperative Approach

1. Psychologically working toward the other person; seek common ground; rational logical persuasion; try and reach a fair solution.

b. Benefits & Problems:

i. Cooperative Stratagies:

1. Produce more favorable out comes for both;

2. Result in fewer bargain breakdowns;

3. However, if one negotiator is cooperative and the other is tough can lead or provide a weak bargaining chip.  

ii. Competitive negotiations:

1. May Alienate the other side & Gain Nothing

2. Agreement may fall apart

3. future relationship may be impacted

4. Innefficient – miss opportunities for mutual gain.

XIII. Miscellaneous 
a. Collaborative Law

i. Introduction:

1. Collaborative law is where the two parties have mediators just for the mediation, and the lawyers agree that they will not work with the party for any other reason!  The idea is that the two lawyers will then work together to attempt to settle the matter and will take the mediator out of the equation, it will also take away any incentive for the negotiations to go on any longer.
b. Mediation Brief:

i. What belongs in a mediation Brief?

1. Ask mediator: do you want one?

2. What info would you like?

3. Maximum number o pages?

4. Is the brief confidential?

ii. No Specifications then state:

1. Factual summary

2. Critical legal issues

3. Relief sought

4. Motions filed/stautus

5. Discovery status

6. Who will attend

7. Attach critical evidence

iii. Settlement Analysis:

1. Interest of your client

2. Settlement discussions

3. Why has the case not settled

4. What you want out of mediation
c. Dealing With Attorneys:

i. Make them your friends

ii. Give them a job

iii. Take care of their egos

iv. Respect their need to fight for their clients

v. Ask them their opinions 

vi. Educate them delicately

vii. Don’t let them take control.
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