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I. INTRODUCTION TO LAND USE CONTROLS
A. Regulatory Setting

1. Land



a. 58% owned by private individuals

b. 34% owned by federal government

2. Ethics 



a. Definition: Ethics is system of thought that relates to ideas of right and wrong

1. Role that land should play in society.

a. Land Use is intimately related with social order




2. Ethics have ramifications in the legal system

a. environmental v. econ development concerns will result in different outcomes…

1. geographic (size of area)

2. temporal (what will land be like in 25 years?) 

3. interest (non-human interest, ESA)

3. Players – you need to know what each of these people wants


a. Local Government
1. City Council

2. Planning Commission (appointed by CC)

3. Zoning Administrator

4. Planning Director

5. Planning Staff

6. City Attorney

b. Development Team
1. Developer

2. Architect

3. Lawyer

4. Lending Institution 

c. Others- Third Parties
1. Neighbors

2. Local Business Ass’n

3. Neighborhood Ass’n

4. Labor Groups

5. Environmental Groups

6. Housing Advocates

7. Civil Rights Advocates

II. LAND USE REGULATORY TOOLS

A. Introduction

1. Tools – The basic regulatory tools include:



a. zoning



b. use permits



c. variances



d. planning tools
B. Zoning

1. Traditional Zoning Ordinance – “Euclidian Zoning”
a. Introduction
1. Rule: Local gov’t rationally decides which types of uses and densities should be allowed throughout the city and then passes zoning ordinances implementing this conclusion.

a. Effect of Euclidian Zoning: potential diminution in property values.

2. BIG ISSUE: How to give local government sufficient discretion while constraining exercise of that discretion to prevent arbitrariness and inconsistent decisionmaking
b. Components of Zoning Scheme: 

1.  Districts – divide property into:

a. use


b. height


c. area

2. Relationship b/t three variables


a. all overlap and 
b. “Cumulative zoning”: higher classes include lower classes

1. not normal today

a. don’t want residential houses next to RR and industrial facility

3. Text and Map

a. ordinance will also includes maps and text showing and explaining the districts.



c. Cases:



1. Village of Euclid v. Ambler Realty (1926) – Facial Challenge
a. FACT: When City adopted ordinances, the purpose was to separate residential from industrial uses. P brings DP claim to stop the zoning ordinance (facial challenge). 
b. CLAIMS

1. Claim 1: zoning ordinance diminished value of the land 

if it all can’t be used as industrial zoning.

a. STANDARD: Arbitrary and Capricious

b. USSC: No problem b/c not arb. & part of city plan. Legislative acts have presumption of validity
2. Claim 2: The exclusion of mercantile use in residential zones is unconstitutional 

a. USSC: No problem b/c rationally related to health and safety of community

1. Court uses nuisance law as analogy and expert reports
2. Court rejects facial challenge but suggests that as-applied challenges may work 

2. Nectow v. City of Cambridge (1928) – As-applied Challenge
a. USSC: set some limits on affirmance of zoning in Euclid.  Here, the zoning ord had zones along street than stopped and ran down property. USSC held that land was of little value for limited uses permitted by ordinance. Arbitrary exercise of gov’t power.

d.  Four Important Post-Euclid Points 

1. Common Law Doctrines: Nuisance and Covenants

a. Nuisances: one person’s use of property has substantially impaired another’s use and enjoyment of property.

b. Restrictive covenants: prohibit certain types of land uses through deed restrictions.
2. Treat zoning ord as any other legislative enactment- presumption of constitutionality; burden on challenger to show it is arbitrary

a. facial challenges will fail

i. must show that zoning ordinance either infringes a fundamental liberty interest or is arbitrary and unreasonable having no subst. relation to public health, safety, morals, general welfare (hard to overcome)

b. zoning ordinance can cause substantial loss in property vale and still be constitutional.

3. The Standard Zoning Enabling Act – model act

a. As Sec of Commerce, Hoover liked zoning to encourage growth.  Better quality of life, promote growth

b. most states modeled zoning laws after this act

c. many zoning ordinances look the same

4. “Wipeouts” and Compensation

a. Ambler Realty wiped out! zoning ordinance can cause substantial loss in property vale and still be constitutional.

b. If law doesn’t dictate compensation, then fairness should dictate compensation

c. you can only force gov’t to pay you for a takings claim

i. but it will fail

d. Only real way: Gov’t decides to pay at a certain prop. value loss threshold: doesn’t happen anymore

5. Enormous Effect- upheld zoning!!

e. Application of Euclid – Permitted Uses
1. Board of Supervisors of Madison County v. Gaffney (1992)

a. FACTS: ∆ has nudist club. Board of Supervisor bring injunctive action
b. ISSUE: Does a nudist club fall within “open space recreation area” (i.e. a permitted use)?
c. RULE: a permitted use allows use as a matter of right.
d. Court: NOT permitted use.

1. Court will characterize use to determine whether permitted or not
2. Note: Dillon’s Rule, p. 65 note 4.

a. Doctrine which requires courts to construe state grants of authority narrowly.  Local gov’t only has such power that is specifically granted to it by state

1. Charter cities and “home rule” cities have slightly more power.  State can still preempt (not often)
b. Preemption: states may preempt cities.




3.  Voyeur Dorm v. City of Tampa (2001)




a. FACTS: webcams in dorm.  City wants to shut it down b/c it 

was an “adult use” property where filmed was not zoned as such (i.e. non-permitted use)

b. COURT: This is not like an adult club, so not need to be zoned as such.  City code cannot be applied to a location that does not, itself, offer adult entertainment to the public. There are externalities with adult clubs (cars, kind of people coming) and this problem is not associated here.

  

f. Non-Conforming Uses
1. ISSUE:  If there is an existing area that is inconsistent with plan for area (i.e. preexisted designation of current zoning), what do you do?

2. Compromise: Can’t rezone so, give right to continue use, but NOT indefinitely; MUST be phased out after a period of time.





a. Period for LOs to recoup investment.




3. Freeze the use:

a. Set restrictions on how much it can be changed

1. Can expand as the business expands but can NOT change use.




a.ex: pizza parlor starting to serve sandwiches

2.  Flexibility Devices – Means of alleviating the operation of the basic scheme  

a. Amendments, Variances, and Spot Zoning
1.  Why needed?: 
a. “all land is unique” 

b. entrepreneurial forces – land use exists within market forces

1. reaction of entrepreneur to rigidity of zoning ordinances is to change the law and not abandon projects.

2. Relationship b/t flexibility and arbitrariness

a. Need flexibility built into system to eliminate arbitrariness


3. Amendments: 
a. Definition: LO retains the right to seek a change to the zoning ordinance through subsequent local legislation.
1. BUT, it is rare that legislation will be passed on one parcel b/c it may destroy the comprehensive plan.


a. i.e. “spot-zoning”

b. Covington v. Town of Apex
1. FACTS: See map, p. 71 – Planning Board approved recommendation for rezoning of contested property. The mayor executed an ordinance to rezone. Challenge is regarding change in zoning (change in map and text- 

wanted to change the zoning but limit it to one particular use- industrial use of electronic assembly).  P alleges that the rezoning was invalid b/c it was “spot zoning”

 
2. ISSUE 1: Is the rezoning arbitrary and capricious?




a. City’s justifications: 





1. revitalize DT,  promote econ. stability

b. COURT: NO! 

1. There were other individuals (incl. law firm) that expressed interest in moving in under old zoning. Rationale doesn’t hold up

3. ISSUE 2: Is the rezoning “spot-zoning”?

a. Definition of Spot-zoning [p. 73]: Singling out one small tract owned by one person rezoned differently than other surrounding, larger uniformly-zoned properties in the area so as to allow the changed zone to be free from certain restrictions.





1. Benefit to LO, detriment to everyone else.

2. Rationale against it: Interfering with zoning plan for larger area







b. Court’s approach is ridiculous.








1. Most says spot-zoning is per se illegal








2. Here, they ask for reasonableness

4. STANDARD: Use ARB/CAP standard to challenge rezonings (legislative matter)




 
4. Variances
a. Definition of Variance – practical difficulties or unnecessary hardships that create circumstances in individual piece of property so that LO can not use land under zoning. 






1. ex: odd-shaped prop or other physical feature






2. 2 Types of variances
a. Use variance- permits use of land in a manner diff. from that prescribed in zoning ordinance






b. Area/Bulk variance – all non-use variances, incl. l





ot size, height, setback, yard requirements
b. Janssen v. Holland Charter Tnshp Z. Bd of Appeals (2002)
1. FACTS: Large area set for resi. devlpmnt in agri. zoning. Rezoning rejected twice but tried to get a use variance

2. P’s (protestors) Argument: The area to be developed is too big.  Variances are not that big! Suppose to be small adjustments. This should be rezoned! [it would be denied]

a. COURT: It is not too big b/c the statute doesn’t mention size. BUT, in reality this is out of proportion
3. P’s argument 2: ∆ does meet definition of variance
a. COURT: Looks at 4 FACTORS [p.79]:

1. Whether property cannot be used under existing zoning (based on economic use (econ return)).


here: not complete 

Note: increase profits will not support grant of variance
2.  Unique circumstances/not general conditions 


here: area is changing (Selmi: NO)
3. Whether new zoning will alter essential character of locality (if yes, no good)

here: def. is broad – transition period
4. Hardship not caused by applicant

Note: does not incl. purchasing property 
knowing it will need variance
c. Variances as a “safety valve” to protect LOs against the potential unfairness and rigidity of  Euclidian zoning


d. Origin: Standard Zoning Enabling Act

e. Note: variances “run with the land”

b. Other Flexibility Devices 
1. Use Permits 

a. Jones v. City of Carbondale (1991)
1. FACTS: Applicant wanted a special use permit. Special use here (One of four on ordinance) was probably licensed home or institutionalized care b/c they are controversial and create litigation. P opposes granted special use permit.

2. P argues:  There was a written petition procedure followed – and with a certain percentage of written signatures, the percentage to grant increases (2/3 to ¾)!  P says he did it correctly and so vote standard was incorrect.

a. Court – NO. This petition is only applicable to amendments, not special use permits b/c SU permits don’t change ordinance.

3. Is this an Amendment or a Special Use permit?


4. P tries to argue this is an amendment

a. P argues a physical notation on zoning map equates to a rezoning (amendment). Why would they put it on map if they didn’t think it was an amendment.

b. Conditions Imposed make it into an amendment 

1. Court- NO - Statute allows you to put conditions on SU permit, but some could be too far-reaching so as to exceed authority.






2. Floating Zones: who creates them, and land over other zones?
a. Definition: A zone that drifts around over entire district until it lands on a piece of property.  Passing an ordinance amendment that allows for applications for amendments.

1. uses need not be mapped at time zoning district is created.

2. for a single use

b. Rationale: “No harm, no foul” – could achieve same thing through zoning amendment but quicker.  NOT nec. true b/c neighbors have less notice about what and when.





c. Rodgers v. Village of Tarrytown (1951)
1. FACTS: City passed amendment to zoning ordinance – the creation of a new zone with increased uses (if you own 10+ acres, you could apply to build a garden apt complex with 15 or less units). Then, Board granted Rubin amendment to build a garden apartment.  Board “lands the zones” on her property. Neighbor is pissed and sued.

2. P argues: This amendment is “spot-zoning”

a.) sure looks like it – the entire area is zoned with large plots under one common zoning and this is something different (multiple family house) in the middle.

b.) Court- sold on ∆ on benefits to community b/c evidence of deterioration of city (decaying, decreased property taxes)

3. Court- there is a process here: not arbitrary


3.  PC chose a 2-step process (instead of one step method).



1.) amend zoning ordinance



2.) create floating zone

4.  Are the two methods the same?

1.) NO- you know what to expect under method 1 (you can build a big apt. complex as a matter of right), but not under method 2 (could apply).


a.) you have less notice under method 2




d. Arguments Against Floating Zones:






1. spot-zoning







a.  NO- this is part of comprehensive plan 




3. Planned Unit Development (PUD)
a. Definition: a mechanism that allows a LO the option of clustering or configuring lots in a plat to allow mixed uses to make efficient use of property. Self-contained community – focus on density requirements, not specific rules for each indy lot.

1. Often in conjunction with environmental concerns:



a. avoid development in sensitive areas



b. create open space



c. achieve other environmental/aesthetic amenities

b.   Peters  v. Spearfish ETJ Planning Commission (1990)
 

1. FACTS: B&B, 3 clusters of 20-unit residences, cabins, et 
al. This is an area zoned for agriculture.  

2. Hypo, here: You have PUD, can local gov’t deny you that approval or is it a permitted use? 




b. YES, b/c density requirement and zoning
c. BUT, ordinance says “shall be permitted.” City probably didn’t mean to put that word in…



3. Permit approved, why did P bitch?




a. Density prob w/ “specific resid. district” (SRD)

b. which density applies? agricultural zone density or something else?




c. SRD – several possibilities

1. Plaintiff’s definition – SRD refers to A-1, agricultural district.

a. Problem: Agricultural zone is NOT residential so can’t be an SRD

b. It is not a zone denominated specifically residential

2. If this were true, you wouldn’t need a PUD b/c you could use agricultural zone density standard – this doesn’t make sense.

a. Rebuttal – PUD gives you a right to use property for something other than agricultural 

3. Developer’s Definition – refers to (the most forgiving density standard) 1 for 7500

 
4. COURT: Ordinance is ambiguous. 

 
a. Result: The underlying zoning is agriculture. 

1. Court was afraid of the effect of PUDs= putting high density developments in areas of traditionally low density.

2. You are destroying general agricultural zones.






5. What can developer do now?

a. Rezone entire property – make it so purpose and use of zone won’t be destroyed when you add PUD






6. Is this spot-zoning?







a. YES – it is a multi-use development in a large are 
zoned A-1.


b. NO – it is part of comprehensive zoning plan: when other PUDs come in, it won’t look so funny. Planning comes from definition of PUD and its allowance in the city

1. Rebuttal- This is different than Rodgers; there is mixed uses here unlike Rodgers.


4. Site Plan (Design) Review – when is there SPR?




a. Colorado Springs v. SecureCare (2000)
1. FACTS: Developer wanted to build a car wash and then later on tacked on a convenience store. Zoning (PlanBusiCtr) allows these uses – they are specifically permitted uses in these zones (Under Gaffney, these people should go in with plans and get their permits). Ordinance says that it is subject to other reqs. – PC denied project.

2. How extensive is City’s authority over development based on SPR?







a. Look at code or local ordinance

b. Here: compatibility of proposed use with surrounding neighborhood.








1. This is pretty broad authority 

2. Developer will argue narrow view that compatibility has a low threshold – it is not difficult to meet.

a. Broad compatibility is wrong b/c they have already exercised the power on the property to zone.

3. COURT: The PU is not permitted; it is discretionary. It is “subject to the requirements” (p.100)

a. Argument that court has it wrong – Requirements as a limited subset and can not stop a PU.

b. Issues:
1. Substantive – Does gov’t retain authority over a use that is already permitted?  YES, but question of how much authority

a. Majority – not as much discretion to local gov’t. Traffic is the main concern.

2. Procedural- Can the local gov’t require the developer to go through certain steps on its way to a permit? YES, but studies must be for legal reason
C. Subdivision Regulation

1. Introduction


a. Historical Development



1. WWII Large Tracts –  





2. Process: Tentative Tract Map, modifications, Final Map.

b. Substantive Purposes of Subdivision Laws



1. Consumer Protection – compliance with standards




a. make sure it has the amenities you need to live.




2. Ensure adequacy of Infrastructure





a. streets, sewage, public utilities




3. Discretionary (site by site) review – discover harms.




a. Hilly areas are different that flat areas (to mitigate enviro. harm)
4. Cost-shifting (require developer to put in certain amenities- schools, libraries)

5. Ensure site is well-planned, attractive, safe, compatible w/ outside


c. Procedural Review
1. Use of Map




a. tentative subdivision tract map approval




b. review and conditions with developer’s response 




c. final subdivision tract map






1. ministerial – should go thorough no problem at this point





d. building permits
2. Jurisdiction and Definitions


a. What is a subdivision?



1. Loftin v. Langsdon (1991)
a. FACTS: P has property and wants to subdivide it and sell it.  He works on access road (clears, grades, drainage ditches), arranges for water and power.  He puts ad in paper but Planning Dir. reads paper and says he didn’t get permission.  He must be subject to subdivision regulation. P sues

b. ARGUMENTS:

1. P: Doesn’t fall under statute. He did work voluntarily for the convenience of the owners.  They could have done it themselves.  He was not required to do this to sell his land.    

2. ∆ (Langston): To make the land useable, P had to make these changes.  P wouldn’t have made the improvements shows that they were required.

3. Gov’t: Subdivision reg. req’d when Plan. Comm. says so
 c. RULE: When does a subdivision exist?

1. Subdivision means the division of a tract or parcel of land into two or more lots, sites, or other divisions requiring new street or utility construction, or any division of less than five acres for the purpose of sale or building development





d. ANALYSIS: 

1. He may make it past the water and road argument, but he fails on the electric utility construction clause – you need to put electricity in or people won’t buy this land.

e. COURT:  Here, improvements are required.  His reason for improving the property was to increase the value of property and make more $.  Thus, improvements were req’d by the marketplace.   

1. Avoids an absurdity of numbers.
3. Project Approval Process

a. ISSUE: The legality of the decision by the gov’t assigned to subdivision review



1. Garipay v. Town of Hanover (1976)
a. FACTS: Comm. denied subdivision b/c it felt it would be dangerous to allow more cars to go through the access road.  The road is narrow and winding w/ a horseshow bend and goes up a very steep hill

b. ARGUMENTS:

1. P: Condition of road is irrelevant. They have no authority under the law to deny based on the condition of the road. Adjacent road is not even on the property.  

2. ∆-City: Developer is creating a health and safety risk – police and fire can’t make it up the hill in the winter, pedestrian risk.





c. ANALYSIS:






1. Judge is going to rule for the Fire Chief.  

a. Long term, developer will be ok – it’s in master plan to develop area.  Ultimately, developer will have to fix road.





d. RESULT:





a. Does client have a tenable claim?







1. Look at the statute





b. Off-site consideration and its effects

1. Majority Rule: Commission can deny subdivision based on offsite impacts.






2. Next step: Make developer fix offsite conditions.

a. Developer – conditions exacted to pay for public service and others








b. huge cost-shifting to developers







3. Response – 

a. Eventually, uneconomic to develop which will lead to a takings claim.
b. Then, city will bargain and create a contract.




2. Burrell v. Lake County Plan Commission (1993)

a. FACTS: Burrells turned down by PC on subdivision b/c adverse effect on health, safety, general welfare of the community

1. Administrative Record 

a. Includes affidavits, among video tape, oral testimony, aerial photos








1. Quantity is good, quality appears good.

b. ISSUE: Is basis in regulations for denying subdivision backed by substantial evidence in the record to deny project?

c. TEST: Substantial evidence in the record and clearly communicate the reasons for denial.
d. P knows the big issues in the case – flooding and sewage and he knows the opposition is serious. He should simply give up the suit, fix the problems, and reapply for the permit.


4. Vested Rights to Develop
a. Introduction: 

1. Developers want predictability in projects that they won’t change half way through. They try to get vested rights to be “locked in” at early point 

2. Local communities seek flexibility to impose conditions later in time
3. Vested Rights – point at which a developer has a right to complete the development as is. If you have a vested right and government continues, you have a Takings case.



b. When is developer locked in?



1. Western Land Equities v. City of Logan (1980)

a. FACTS: Property zoned M-1 (manufacturing but allowing SFR).  P wants to build SFRs (PU in cumulative zoning). P went through process to secure approval and it was eventually denied. City is resisting development b/c there are RRs on three sides of it (noise, safety-kids [attractive nuisance doctrine], hitting someone).  P appeals to CC but loses. P sues City. Preliminary Injunction to enjoin City from rezoning. Granted- but lifted later that year.  City rezones.  P sues claiming vested right

b. CA RULE: Substantial development, money incurred, permit granted






1. Modified by statute since b/c draconian

a. Avco Community Developers, Inc v. South Coast Reg. Comm’n
–opted for late vesting


c. Majority Rule: No vested right under existing zoning regulations prior to the issuance of the building permit or official approval of a subdivision.

1. BUT, permit always comes after the approval of subdivision, so how does rule make sense?


a. It applies to more than subdivisions (i.e. zoning)

d. Zoning Estoppel Rule: No zoning change if reasonable reliance and substantial change in position 


1. BUT, no way to tell when developer has substantially 
relied, so


2. 3 Tests to determine ‘substantial reliance’ 


a. Set Quantum Test



b. Proportionate Test




1. Depends on percentage





a. Problems






1. Don’t know total cost


2. For larger projects, you 

have to spend more money to meet test.



c. Balancing Test

1. Owner’s interest and reasonableness v. interest in public health, safety, welfare




2. No certainty in outcome

e. COURT: Applicant is entitled to favorable action as long as applicant and development meet zoning requirements at time of application and proceeds with reasonable diligence, unless changes in the zoning ordinance are pending which would prohibit the use applied for and there is no countervailing public interest

1. Here, change must be pending at time of application.  
Here, the change was pending after the application.

2. Here, court says the RR problem is not sufficient.



Selmi disagrees!!!

5. Streamlining and Development Standards
a. Introduction: Length of permit process with late vesting rules led states to adopt “streamlining legislation.”  These set deadlines for public agencies to act and prevents later changes in rule governing development. 


b. Norco Construction v. King County (1982)

1. FACTS: IN 1973, committee developed to create community plan.  In May 1977, Norco submitted a plat application. In June 1977, Citizens Committee draft plan to change density different than Norco’s application. Aug 1977, Hearing examiner recommended approval.  Oct 1977, City Council refers to plan committee. Then Nov. 1977, Hearing examiner erroneously requires sewer and water approval. Jan 1978, new ordinance passed by council.

a. It is a bit suspicious that city keeps delaying and asking for different approvals. Then, pass an ordinance to stop Norco 

b. Before passage of ordinance, there was no ground for disapproval




2. LAWSUIT CLAIMS: Developer wants a vested right




3. WA Vested Right Rule – Date of Application

4. COURT: NOT a vested right here, but RCW requires decision within 90 days after filing application 
a. streamlining laws don’t really work in practical sense – these laws will never pass with remedy 

1. If auto approval, then it could be bad for the public (it gets approved with no conditions).






2. Can developer waive time limits?







a. YES – get extension

b. BUT if you let them waive it, they will use it as a bargaining chip (waive or denial)

d. REMEDY: Affirm the writ of mandamus to get a decision from Commission.  They do not get a vested right. NO “deemed approval” 

 

c. Statutes designed to give developer advance vesting point

1. Kaufman & Broad Central Valley, Inc. v. City of Modesto (1994)
a. FACTS: City is growing and starts thinking about infrastructure.  

City sets up committee to assess needs for future and cost. Conclusion: They need $49.4 mil for improvements (i.e. need new sewage treatment plant), charged to new development (b/c existing residents are against it and they vote). City breaks it down to $1413 per unit for new developments. Then City adjusts per unit cost (up to $1417 – building cost index adjusted annually).  

b. ADDITIONAL FACTS:
1. Application for River Terrance One and then completed.  
2. Resolution regarding policy of attaching escalator conditions to building permits. Approve tentative map subject to fee escalator 

3. New fee assessed: $2653.72

a. new components: wastewater treatment & fee administration




b. extended applicable time period until 2011

4. Application Complete for River Terrace II

5. Application for Building Permits for River Terrance; fee: $4890 per unit



6. P protests but pays the fee.

7. P files suit





c. CA Common Law RULE: (draconian – p. 139)






1. Elements to obtain a vested right







a. substantial work performed







b. incurred substantial liabilities







c. good faith reliance upon a permit issued by 
government 

2. Note: Vested right ONLY at point the property owner has obtained a building permit or other final discretionary approval.




d. End result – 1984 Amendment
1. vesting tentative maps – if you apply for one, your rights vest earlier






a. BUT, this doesn’t solve the problem.






2. Statute (p.139)

a. Approval of vesting tentative map entitles developer to proceed with project “in substantial compliance with the ordinances, policies, and standards described in Section …”





e. ARGUMENTS:

1. P: It is subject to the $1434 fee b/c the application was complete.

2. City: Fee escalator was in effect when the application was complete. City is entitled to annual cost of living index adjustments.

a. BUT, can’t charge $4890 b/c that is not based on building cost index but on another matter.

f. COURT: YES, KB is subject to $1434 + the fee escalator (capital facilities fee)

1. BUT, KB must know in advance how much fee will increase.

2. Net Effect: If City screws up like it did here, then next development is going to have to pay for these mistakes. 




a. AND, make sure your fee is higher in case you 
made a mistake

D. Financing and Development of Infrastructure


1. Introduction


a. Pushing Infrastructure Costs on New Developers




1. CA: Prop 13 – New development pays its way

b. Financing- who pays




1. What are the mechanisms for raising money?

2. Nollan and Dolan: Exactions


a. What are the limits on the government to extract things from the developer?




1. Nollan v. California Coastal Commission (1987)

a. FACTS: Nollans want to tear down house and build a new one.  CCC will grant permit but wants an easement on dry sand for public access.  

b. PROC. HISTORY: Sup. Ct remanded the case to CCC and same outcome. Goes back up and Nollan loses.  CASC denied cert – USSC: granted cert to deny.





3. Why did CCC impose these conditions?






a. block the view of the ocean

b. create a psychological deterance from realizing they can use the beach 






c. overcrowding






d. burden’s ability to traverse






e. They have done it many times before





4. CLAIM: P argues this is a Takings case




5. USSC: Sets forth 2 part test (now changed)






1. substantially advances legitimate state interest







a. not a takings test.






2. deprives LO of all economically viable use of land

a. Gov’t can deny permit but if denies,  all econ. use of property it would be a taking and you would have to pay them. Here? NO – there is some use left.

6. ISSUE: When can gov’t impose conditions?

a. Gov’t can impose a condition b/c there is less detriment than to complete denial 



 


b. BUT, there is a limitation:

1. Permit condition must serve the same purpose as the denial.

a. ex: charging $100 to shout fire in public is unrelated. 

b. must be relationship b/t condition and the denial



1. BUT, how close?



a. USSC: “Reasonably Related” Test


7. “Reasonably Related” Test
 

a. Under police power, if you have a legitimate state interest, the gov’t can deny the approval for the house.

1. BUT, if you deny all economic use of property, it is a taking.

2. BUT, if local gov’t can deny a project outright, it can approve it with conditions if those conditions serve the same purpose as a denial.



a. YOU NEED THE NEXUS!!

1. Condition (easement) must link up with a reason for denial

b. Court doesn’t tell you how close the nexus/fit must be 
1. Dollan does this...





8. HOLDING: The condition is TOTALLY UNRELATED!!

a. The visual/psychological barrier is perpendicular to the ocean but CCC wants to remedy by making a easement parallel to the ocean. These two things are unrelated.

b. Court narrowly and specifically defines access.


1. so the conditions related to this must be narrower 



c. If you want easement, pay FMV for it!!

b. What is the quantitative relationship b/t the demand for infrastructure & the cost of the exaction imposed?



1. Dolan v. City of Tigard (1994):

a. FACTS: Dolan has property (1.6 acres). Wants to redevelop to increase store size on the east side.  A creek and 100-yr floodplain running on west side of property.  City is worried about flooding, but also about keeping it green- plan for pede/bike path there.

1. City puts condition on the development – leave 15% of property set as open space; deed 10% of property in floodplain to City; dedicate 15 ft. strip to bike path 


a. Conditions set through site review





b. Nollan v. Dolan:





1. Nolan – easement






2. Dolan – deed land to City





c. ARGUMENTS:

1. P: City needs essential nexus b/t condition (permit requirement) and legitimate state interest.

d. ISSUE: If there is a nexus, how close does this have to be b/t the condition and the impact?





d. ANALYSIS – Nexus analysis: Is there a nexus?





1. Floodplain requirement







a. City’s interest is safety (flooding)







b. There is a nexus!






2. Bikepath requirement (not in floodplain)

a. City’s interest is that new store will lead to more traffic congestion. 

b. There is a nexus b/t the two – it’s an alternative way of transportation to alleviate traffic.





e. ANALYSIS – nexus analysis – How close it the fit?

1. Possible Tests (from state court cases)







(1). Generalized Statements








1. If  a general nexus or relationship, it’s ok








2. COURT: NO!!

(2) Specific & Uniquely Attributable (Directly Proportional) 








1. Illinois test – very strict!








2. COURT: NO!! Too harsh







(3). Reasonable relationship / Rough Proportionality








1. CA test

2. COURT: Just right – middle ground

3. Simply: Need a reasonable relationship b/t condition and state interest 

2. COURT:  
a. Definition: there must be an individualized evidence of a relationship; AND

b. burden is on City to prove this nexus.








1. This is different from Euclid




f. ANALYSIS – rough proportionality

1. Floodplain requirement

a. COURT: City already mandates that you can’t build in floodplain. And there is NOT relationship b/t that part of the condition requiring a dedication and the flooding.

1.  She is not going to build, so no reason to give it to city b/c there will be no effect on flooding.

a. City only wants it to be open to the public and this has nothing to do with flooding.

b. SOUTER – Isn’t about Rough Proportionality; Court is violating Nollan. You don’t get to RP b/c there’s no relationship: no nexus.






2. Bike path requirement

a. COURT: City did NOT meet its burden to prove point.  No demonstration that add’l trips reasonably relate to dedication of easement.








1. City needs evidence to back up RP Test.

a. They didn’t, b/c they didn’t think they had to. . .
b. Here, no evidence that people are not going to take bikes to the store 









1. COURT: NOT GOOD ENOUGH 









2. City needs statistics

a. BUT, no precise math calculation is required

b. BUT, but need to make an effort to quantify its findings.
3. Impact Fees


1. Background

a. Definition: requirements that a developer pay a set fee to offset a given impact of a project (i.e. to finance the infrastructure).

1. Method by which a new user pays his or her fair share of the 

costs that the new use of the system involves.
a. usually based on the number of housing units or the sq. footage of commercial or industrial space.


1. usually meets indy. determ & rough prop tests.




b. Issues:





1. Gov’t’s authority to adopt impact fee measure

2. Validity of the calculation of the demand for infrastructure generated by the project.



2. Impact Fees as Legislatively Determined or as Ad Hoc Adjudicatively Imposed 



a. Ehrlich v. City of Culver City (1996)
1. FACTS: P wanted amend zoning to build a public club (1973).  The club didn’t make $. Then he applied to change zoning to office bldg (1981) – CPC recommended against it.  P goes back and tries to make club work.  In 1988, he  closes the club.  Then reapplies for amend. to general plan to build condos. City not into it – they want rec. ctr. P threatens suit. City goes into closed session to discuss litigation. Voted to approve ord. change subj to conditions.

a. Note: Brown Act – All City discussions must be done in public 

1. Discussing litigation ok, but voting on conditions is in violation w/ potential criminal penalties.

2. Requested Exactions: (1) $280,000 for recreation facilities; (2). Art fee for community- worth 1% of total cost of building; (3) either donate money to city for art, or place it on property.

3. NOTE: these are conditions to development, so constitutionality may be covered by Nollan and Dolan.


a. BUT, difference:


1. Nollan/Dolan – dedication of real property



2. Ehrlich – exaction of money





4. ISSUE: Does Nollan and Dolan apply when condition is fees?






1. NO – N/D is about real property so doesn’t apply here.







a. N/D deals with possessory issues of land 







b. fee is about regulatory issues.






2. YES – see below





5. COURT: N/D apply to fees imposed as condition. 

1. N/D intended to limit gov’t’s power to extract b/c it’s $ power; extortion? Gov’t will use authority to leverage payments out of LOs. Afraid of misuse of leverage.


a. rec ctr fee – not supported by record


b. art fee – legitimate use of police power

6. Origin of fee: Should N/D apply the same to both?
1. Rec. center fee was arbitrary but art fee based on city ordinance   
2. HOLDING: yes, but only to the ad hoc or quasi-adjudicative basis (Rogers Case, Oregon 2002)
3. San Remo Hotel v. City and Cnty of S Francisco (2002)

a. In CA, N/D don’t apply to legislatively established conditions (fees) b/c these went through political process. Only conditions exacted by quasi-adjudicat./admin. method are subj. to N/D analysis.






4. BUT, GASC thinks N/D applies to both.



3. Earmarking



a. Volusia Cty v. Aberdeen At Ormand Beach (2000)

1. FACTS: City ord. that new developments must pay school impact fee.  P argues they don’t apply b/c they are an in essence an old age home and there is no nexus b/c they don’t send kids to public schools (no one under 18 can live there)


a. It would make impact fee into user fee



b. AND, restrictions are binding on owners for 30 years.




1. But in deed and recorded.

2. How did City calculate fee?



a. Avg. number of students per dwelling unit.



b. legislative formula – applies across the board

3. Dual Rational Nexus Test: 

a. Part One: Local Gov’t must show connection b/t need and population growth

b. Part Two: Local gov’t must show connection b/t money spent and benefit.

1. have to spend money on the problem that project is causing

4. COURT: Aberdeen exempted – exempting deed-restricted adult communities cannot be equated to exempting households with no children. Where there is no potential to generate students, there is no impact warranting imposition of fees.
4. Assessment Districts
a. Introduction: Each landowner in district pays an annual assessment to service bonds to pay for needed facility.



1. Developers prefer this b/c it allows them to shit cost to HOs.



2. Problem: may be unfair to poorer residents

3. Assessment – assess amount of cost for new infrastructure construction based on benefit.

a. rationale – capture benefits



b. Strauss v. Township of Holmdel (1997)

a. FACTS:  Here, City sells bonds to sewer the area (here: involuntary assessment). But, City didn’t assess enough, so city stuck with extra costs. Citizens sue City for violation of EPC and negligence
c. P ARGUES- when you did this before you didn’t charge homeowners, but now you are charging us.

1. EPC – Rational basis test (no fund right, no suspect class) – rationally related to legitimate government interest: ordinance entitled to presumption of validity.
d. COURT: Agreed with City and willing to uphold:

1. This is an improvement, not a service. Municipality has discretion to decide whether particular improvement is general or local. To increase taxes and sewer rates for entire town, to benefit only certain group, would be fiscally irresponsible.
E. Planning

1. Introduction
a. Notion: Planning Process resulting in a plan (i.e. master, general, comprehensive plan) will take prior to adoption of zoning 


1. Based on Standard Zoning Enabling Act



a. zoning must “be in accordance with comprehensive plan”


2. Zoning must be comprehensive and based on rational planning



a. Village of Euclid


3. Also, Standard Planning Enabling Act



a. provisions influenced adoption of state planning legislation


4. Planning as long-term solution to societal ills.

b. Note: Most courts have rejected notion that language in Standard Zoning Enabling Act requires that adoption of a separate planning document precede zoning.
c. Note: Move towards consistency requirements b/t regulatory controls and master plan.

d. Problem of “Spot-planning” - where LO wants an amendment to the plan map.

1. parcel-specific amendments undermine the policy of plan.

2. “the process of designating a small island of land for a use different from that permitted in the larger area”

2. Land Use Planning In Perspective 

a. Kinds of Plans (Baer)




1. Plan as vision





a. talking about the kind of city you want (stimulate thought)

1. ex: city of Vernon – very industrial, only few residents; vision to remain industrial




2. Plan as blueprint





a. converting vision plan into blueprint





b. didn’t pan out




3. plan as land use guide





a. vision of the future, a policy statement, not a blueprint




4. plan as remedy

a. ex: redevelopment plans – how the property is going to be redeveloped to get rid of blight.




5. plan as process





a. didn’t matter what the plan came up with, only the process of 

getting to end.

b. getting citizen participation, planner advocacy for the poor
3. The Form and Content of the General Plan
a. Issue: Whether a municipality must prepare a master or general plan that is separate from the zoning ordinances that it adopts, or whether the plan can be found within those ordinances

1. Wolf v. City of Ely (1992):

a. FACTS:  P wants to be able to run salvage yard even though zoning is different (zoned for manufacturing and agriculture or residential).  

2. P ARGUES: Wants entir ezoning ordinance overturned b/c it is not consistent with comprehensive plan. Iowa Code requires that zoning ”made in accordance with comprehensive plan” (straight out of Zoning Enabling Act)





a. Claim there isn’t a single zone that allows for a junkyard.




3. MAJ RULE: Plan external to the zoning ordinance is not req’d
a. here, comp. plan consisted of zoning ordinance and zoning map.
4. ANALYSIS:

a. What do words mean: “in accordance with comprehensive plan”


 





b. general rule: No separate plan is req’d.




 

c. What is the function?







1. prevent arbitrariness 







2. worried about ad hoc decisions







3. want to reign in gov’t discretion





5. COURT: Significant factors

a. No single person administered the plan (no planning administrator to administer zoning ordinance)




 

b. they didn’t do any studies when drafting ordinance







1. lack of thought in production






c. City didn’t know which map they used







1. different zones for same spot on different maps

d. structural problems in zoning ordinance from careless combining of model ordinances. 







1. bad lawyering – usually copied from other cities.

6. RESULT: Document was put together thoughtlessly, without studies, and irrationally. P wins b/c of sloppiness of document.

b. Issue: Whether the local jurisdiction has complied with the planning requirements under the statute (Adequacy Requirements)
1. Twain Harte Homeowners v. Cty of Tuolomne (CA- 1982)

a. FACTS: P argues that general plan is insufficient:





1. vague terms 

a. statement of the standards of “population density” and “building intensity” 

b. COURT: Parties’ interpretation included no authority to define “population density” and “building intensity”


a. look for definition, if no – then court case, then legislative history, then dictionary

 




b. pop. density is not synonymous with bldg intensity
c. County ARGUES- “pop. density” = rate of dwelling units per gross acre






1. COURT- not sufficient; population means people 

d. P ARGUES – plan doesn’t comply with “circulation element” of state statute.
1. No attempt by city to describe how those changes are going to affect transportation and circulation element.

e. RESULT: general plan does not meet requirements of stating standards of building intensity and population intensity; plan does not also include a circulation element as required.

1. plan must be internally consistent – here it is NOT
4. Consistency Requirements 

a. Introduction: States that require separate general plans often make the plan the primary land use document by making regulatory approval conform (be consistent with) to the general plan.  

b. Haines v. City of Phoenix (1986)

1. FACTS: Building approved for 500 ft height, though Interim Plan calls for max of 250 ft height. P argues that City violated plan.

2. TERMINOLOGY – “height waiver”



1. good idea to call it a “height waiver” rather than rezoning?

a. waiver makes it sound like there is height requirement is in the plan and they are trying to get around it.

2. Developer should try to frame this broadly as:



a. broaden the comparison



b. general consistency

3. FACTS: There are two plans: CP 2000 and IP 1985.   Both plans are incomplete – they don’t include the proper 9 elements in the AZ statute about what must be in the general plan.

4. P ARGUES: Ordinance is supposed to be consistent with the general plan. The general plan is incomplete, so nothing can be consistent with it.

5. COURT: These are plans AND there is a consistency requirement.  City must be consistent with the part the City has already adopted.



a. City used definition from law review article: “basic harmony”




1. not strict harmony.




2. City looks at things the building is consistent with…





a. open space



b. Court applies loose standard of review

1. court says building height restriction is in precatory language




2. some deviations are acceptable.





a. ex: may, should


5. Remedies for Inconsistency
a. Pinecrest Lakes, Inc. v. Shidel (2001):

1. FACTS: Phase 10 of large development project is challenged as inconsistent with comprehensive plan. Developer continues to build. Most were ready for occupancy. P wants demolition as relief.



2. COURT: Development is inconsistent with the Comprehensive Plan.





a. Court orders the building demolished.





b. BUT, most of the buildings are completed!






1. $3.3 mil. at stake (already spent)




3. ∆ APPEALS: Remedy is draconian





a. Remedy for Injunction






1. balancing of the equities 





a. look at loss/gain to both sides




4. Statutory Remedy – looks to give wide level of discretion to court

a. maybe trial court misinterpreted statute thinking there was no other choice except injunction. (def. first & preferred remedy)

1. “injunctive or other relief”



2. court could give “other relief”

b. statute talks about “local government” not developer.


1. Is developer even the right party to enjoin?

III.
LIMITS OF CURRENT LAND USE REGULATION
A. Judicial Review of Land Use Decisions

1. Introduction


a. General 




1. Judicial Review/Litigation





a. Courts can exercise a role that polices the local gov’t action.

1. esp. during 3P citizen suits (CA, if win, can get attorney fees)




2. Issues in Litigation





a. Procedural





b. Substantive




3. Developers prefer federal court, rather than state court.





a. As Takings claims or SDP claims.


2. Fairness in the Decisionmaking Process



a. Procedural Requirements – if process is ok, presumption of fairness
1. Frito-Lay v. Planning and Zoning Comm. of the Town of Killingly
a. FACTS: P applied for special permit and site plan approval to build co-generation plant. ∆ didn’t want it b/c nuisance (odor, etc.) and neighbors didn’t like FL (didn’t keep promises), and they kill their people.






1. Nov. 26, 1984 – P filed application for special permit






2. Dec. 10, 1984 – Commission accepted application

3. Jan 14, 1985 – Public hearing; closed that day but tabled to next meeting

4. February 11, 1985 – Citizen Participation and Q&A with FL engineer; tabled again

5. March 11, 1985 – FL not present (fatality at plant) and asked for extension.  Citizen’s Participation.

6. March 26, 1985 (Special Meeting) – Commissioner – no Citizen Participation about the meeting, but there was CP.  Walker says no.  Commission votes against approval with findings.





b. STATUTES: 

1. § 720.4(c),(e): Commission’s reasons for denying permit: Commission shall review all plans and proposed uses to make sure there is not nuisance and that they are in accord with public health and safety.




a. constrains commission’s ability to make decision




b. Are findings sufficient substantively? 





1. Commission claims violation of Statute




2. Bad faith




a. Statute says nothing about 
bad faith. Insufficient basis for denial. Stat. irrelevant

c. FL can argue now that the removal of “bad faith” claim changes the whole decision-making process. Can’t assume the two are separate – Commissioners may have thought it was a nuisance b/c of the bad faith.  Interrelationship b/t the two grounds






2. §8-7(d): 







a. hearing shall commence with 65 days after 
receipt of application








1. OK –starts Dec 10.







b. hearing shall be completed within 30 days after it 
commenced








1. OK – closed on the same day it started.







c. BUT, there was other meetings after Jan 14








1. COURT: These are hearings.







d. BUT, What is the remedy?








1. another hearing.









a. not worthwhile









b. maybe leverage to work out a deal








2. reapply

b. Open Meeting Acts – local decisionmakers must deliberate over land use decisions in public 



1. Kearns-Tribune Corporation v. Salt Lake County Commission (2001)
a. ACT: Favors open meetings.  All meetings must be open with few exceptions: 






1. Public decision making must be public 







a. to prevent backroom deals.






2. Meeting can be closed if:







a. negotiations city Ks(sometimes) 







b. needed to discuss litigation strategy

1. It destroys the adversarial system and ability to give client candid advice

2. here, to discuss pending or imminent litigation strategy






3. Who can bring a suit?







a. newspapers, private citizens

b. FACTS: There is a Public meeting re: the annexation unincorporated land by a city.  County wants to close meeting to discuss their plan of action

c. P ARGUES (why it should be public): this is a policy decision, whether to oppose annexation.





d. STATUTE 

1. requirements for strategy meeting for imminent litigation exception: 







a. must be a strategy session







b. dispute must constitute litigation

1. Strategy session to discuss pending litigation (annexation considered an adjudication).

 




e. COURT: YES. This meeting can be closed. It is strat. session.

f. REMEDY FOR FAILURE:

1. Release of records of meeting.

2. Reenactment.

3. Actions taken in closed meeting null and void

c. Standing



1. Basic Rule: Not a problem





a. usually a statute: “any interested person” and “aggrieved”




2. Injury requirement: 





a. injury in fact – easily met, neighbors applicant




3. associational standing: if members are indivudlaly harmed 





a. trade or HOA




4. Housing cases – only troubling part





a. 1975 USSC Decision limiting such standing.

d. Ripeness and Exhaustion of Administrative Remedies



1. Ripeness is critical in taking cases




a. whether or not facts of case are sufficiently formed in order to 
adjudicate





b. rationale: impact of regulation must be clear.


2. Exhaustion of administrative remedies





a. principle: pursue all appeals





b. exception: futility
3. Judicial Control of Local Discretion

a. How to control local discretion, while appropriately deferring to true legislative decisions made by local elected officials




1. Fasano v. Bd. of WA County (1973)

a. FACTS: Fasano upset about construction of  a trailer park near his house.  Originally zoned R-7 (SFR).  Then floating zone, then developer applies to change 32 acres to allow mobile homes.

b. ISSUE: By what standard does a commission exercise its authority in zoning matters? Who has the burden?  What is the scope of the court review?
c. TRADITIONAL RULE: adoption of zoning ordinance is a legislative act.






1. logic – when you amend it, it is adjudicative.





d. TEST: ARB/CAP test – deference to local government





e. Traditional Approach: Rezoning and thus legislative.




1. BUT



. 
2. there is a difference b/t characterizing the nature of the decision: 

a. ex: quasi-judicial decision – look at characteristics of a specific property 

1. variances, CUPs.





b. why not make that subj. to deference either?






1. no presumption of good faith towards general good.






2. If it is adjudicative,







a. there is a possibility that public could be screwed.

f. COURT:  rezoning is adjudicative because it’s a fact finding process of determining the best use of the land; application of policy (Minority rule) Burden of proof of applicant.
1. Why? City is not creating a set of rules prospectively, but deciding facts (deciding e.g. consistency is adjudicat.)

2. Implications: 

`




a.  standard of review turns on finding.

Presumption of validity for legislative acts. 

b. due process is required for adjudicative proceedings.

1. Right to call witnesses under oath and cross.

2. Decisionmakers barred from meeting proponents/opponents (no ex parte contact)
3. Impartial decisionmaker.

4. Transcripts of hearings.

5. Findings of fact.






c. not subj. to referendum
g. NOTE: Majority rule: zoning & rezoning is legislative.

1. if legislative, no due-process needed.
4. Ethics and Fairness
a. Issue: Whether political campaign contributions skew the local decisionmaking process
1. In re Convery (2001)
a. FACTS: Convery is the lawyer (democratic, very politically connected).  Deal with attorney - $100K win or lose. Person needs variances – quasi-judicial.  Convery tries to influence union member




1. fee arrangement

2. promise with Engels Sr. to assist son violation of Hatch Act





3. spoke with union rep. re: Kenny Engels




4. Engels Sr. tells Kenny that Convery would help with job.

b. PROBLEM: This was a quasi-adjudicative hearing and you need an impartial tribunal.  Convery is in essence buying votes 




1. improper influence

c. punishment




1.  applicant suspended six mths. from the practice of law. 

d. NOTE: If this was a zone change, it would be a legislative proceeding.






1. more leeway, but still could be considered bribery
2. if adjudicative, should def. disqualify person to whom contribution made.

5. Third Party Opposition to Development: Neighbor’s Rights and Developer’s Response

a. Background



1. NIMBY – Not in my backyard




2. neighbors have little trouble proving standing




3. Neighbors don’t always have well-founded opposition


b. Sunderland Family Treatment Services v. City of Pasco (1995)

1. FACTS: family wanted to convert residence into group care facility to take care of abused children (age 12-17 with no drug/alcohol problems- up to 8 kids and 2 adults). They needed a SU permit. City denies permit 

b. City sets out 5 facts to support denial

c. Court applies Substantial Evidence Test (court does not undertake a de novo review) 


1. court looks at record 

a. anything in front of decision maker (p.261) to see if it supports finding.  If yes, even if contrary evidence, this is ok (considered substantial)
1. “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion” (Pitt. Cell Tele. Co. Case, 1997)

2. public agency wants a larger record (only needs some subst. evidence)

d. What goes in the record?



1. make sure you send Public Record Disclosure to public agency



2. public agency can charge P to put it together

e. Findings 



1. #1, #3 (BUT finding #3 negates #1.



2. #1 – two findings 




a. COURT: not supported by the record.





1. location and size






a. Court – home resembles a residence





2. intensity of use






a. city – this is a business






b. Court – NO! 




 3. #3 – impairing value by diminishing desirability

a. COURT: NO! This impairment based on fear is ok, but not ok when fear is based on “inaccurate stereotypes and popular prejudices” 

 
4. #4 – troubled children bringing in more objectionable noise, concerns for security and other nuisance activity.

a. COURT: NO! The evidence is not substantiated to prove noise or nuisance-like activity.  P proved adequate supervision with appropriate other constraints

1. BUT, Selmi says there is evidence that these kids could create more noise – they come in the middle of the night.

a. City lost this case by not putting enough evidence in the record.

5. Court then aggregates all the remaining findings together  



a. Is this appropriate? NO  



c. SLAPP Suits



a. Definition: Strategic Lawsuit Against Public Participation

1. Usually occurs when, citizens disparage the proposed development (like Frito Lay)

b. Developer’s strike back by suing the opposition individually for business torts





1. interference with business, slander, etc.





2. aim of lawsuit is to muzzle people, not seek damages

c. Issue: Should someone’s comments in a public forum be subject to such suits?





1. How do you balance individual rights v. developer’s rights?

2. Result: Generally, more important to protect people’s right to speak

d. Statutes: (CA- Dixon) – If a lawsuit falls within the category of speech covered, then you can bring a motion to dismiss within a period of time before discovery.  ∆ must show that statement fell within the protected class.



1. This has dampened SLAPP suits



e. Anti-SLAAP Statutes (incl. CA): authorize ∆ to recover atty’s feeds.


f. SLAAP-Back suits by citizen against developer




1. usually motion to dismiss granted.




2. First Amendment issues


6. Federal Judicial Supervision: Litigation Under the Civil Rights Act

a. When state court may not be sufficient to hear particular claim, P may bring suit in federal court.



1. United Artists v. Township of Warrington (2003)

a. FACTS: Two companies compete to build theater. Suit brought in federal court brought under §1983 against city.

b. Why bring action in federal court?

1. Developers believe state courts aren’t as friendly to their interests





a. state court judges are elected

2. federal courts used to dealing with constitutional violations

c. BUT, federal courts don’t like these cases

1. federal courts don’t want to become federal board of commissioners




2. federal courts think this is beneath them

d. P wants damages under §1983 as a DP violation

1. P thinks City gov’t intentionally disfavored them in building their theater b/c P wouldn’t pay attempted extortion (impact fee). Permit held up for invalid reason.





e. SDP Test






1. deprivation of property interest






2. Possible standards:







a. Improper Motive







b. Shocks the Conscience





f. COURT: Adopts “shocks the conscience” test. 





g. DISSENT: Not easily applied in land use context.

2. Other issues:

a. Abstention doctrine: 

1. federal courts will abstain if issue of state law remains to be decided; where plaintiff seeks monetary damages, it will retain jx rather than dismissing outright.

b. Procedural due process

1. Issue is whether locality provided adequate due process.  Test has been whether locality provided any procedure at all.
B. Takings Clause: Fifth Amendment 

1. Introduction – Takings Cl. determines the limits of the public’s power to interfere with those private choices through regulation


a. Don’t expect Consistency or Precision




1. competing considerations



b. Importance of the competing considerations




a. private property v. public interest



c. Goals




1. Understand important cases and holdings




2. Understand factors courts find important



d. Be aware of categories



1. Fee/Exaction Cases





1. Nolan and Dollan
2. Physical Occupation


1. Loretto



3. Regulatory Takings 





2. Penn Coal v. Mahon


2. Regulation as Taking 



a. Definition of a Taking (though regulation) 
1. Penn Coal Company v. Mahon (1922)

a. FACTS: People own house, but Coal company owns rights to mine under property by contract (owners waived rights and paid less for house).  Owners knew this was possible.   State then steps 
in and passes law forbidding mining of the kind of coal under the house at issue. 

b. P ARGUES: P can’t do what it paid to do and signed a K to do. P claims this is a taking.


c. Holmesian Framework



1. Can gov’t regulation diminish property rights at all?

a. Framer’s intent? physical occupation, regulation or both? BOTH (depends on ext. of diminution)
1. opposite of Euclid: allows regulation.





b. when does diminution of rights go “too far”?

d. COURT: Regulation can be a taking.




1. Gov’t can interfere with property rights




2. Here, diminution of rights was great.





a. total destruction of property rights




3. BUT, you are balancing to very difficult things






a. public interest is small







1. single house

e. DISSENT:




1. Balancing is different





1. public interest






a. this is a health statute. It is a noxious use.






b. it falls within the police power.







1. prevent nuisances

a. noxious uses are public nuisances.





2. diminution of interest

a. Brandeis – majority is looking too narrowly- only one vein of coal; you should look at all coal underground which means that P lost only 5% of his total coal mining operation.

3. Balancing 



a. Answering questions left by Penn Coal: Where’s the line, what’s the standard?




1. Penn Central Transportation Co v. NYC (1978)

a. FACTS: NYC passes law. Here, just building is declared a landmark. P proposes to build 55 story building – this was permitted under zone.  But landmark law prevented this. P has owned this property a long time and doesn’t fall under 3rd kind of permission: they apply under first two certs and are denied. P brings a takings claim 




b. RULE: TAKINGS LAW (factors, etc. as formulated by Court )

1. Takings Cases: No set formula, in the past it was an ad-hoc, factual inquiry.

2. Factors:




a. economic impact of regulation

1. interference with investment-backed expectations




b. character of governmental interference





1. relates to public interest factor




c. physical invasion

 




3. P’s 4 ARGUMENTS





a. P argues that their air rights have been taken. 

1. COURT: NO!  You can’t divide a parcel into component parts 

2. Rationale: If allowed, everyone w/ prop. would have a taking by dividing up into segments

b. P argues that law significantly diminished the value of the Terminal

1. COURT: NO! Agreement would invalidate the law and all comparable Landmark law.  
c. P argues Landmarks Law does not impose similar restrictions on all structures  
1. COURT: NO, there are lots of historic building and districts throughout the city.

d. P argues Gov’t is acting as an enterprise & took prop. for their own benefit  




1. COURT: NO!






4. COURT:  

a. Doesn’t interfere with Penn Central’s present use
b. “Reasonable return” on its investment.

c. No proof of absolute restriction of air rights.



 


5. RESULT:



 



a. This is still an ad hoc fact-based decision







b. No court applying Penn Central has found taking.


4. Economic Use


a Search for a more objective interpretation of Takings Clause: Per Se Takings
1. Lucas v. South Carolina Coastal Council (1992)

a. FACTS: P buys island lots & wants to build. Adj. land built but State enacts a law preventing him from developing prop. Can’t do anything w/ prop.  Brings a takings claim. He loses in SCSC.

1. Later – Amendment allowing “special permits” that will allow him to build – but still takings claim or temp. taking.





b. COURT: 

1. Scalia - Rule from Penn Coal was that you can have a taking if there is a regulation.

a. 2 categories of action that are compensable with case-specific inquiries.





1. physical invasion of property (Loretto)

2. regulation denies all economic beneficial use of property






a. Lucas argues this here!!!






b. extent of diminution is HUGE!





c. GOV’T:  response to P’s argument of all econ. use

1. Public interest!! This is a safety issue – this is not a good place to build.







a. this is like the noxious use cases!!

1. cases where gov’t prohibited certain types of action on properties (courts upheld stringent land use regulation).


a. Mugler – wipe out alcohol on property


b. Hadacheck – wipe out use of brick mill


c. Miller – wipe out cedar trees 


d. Goldblatt – wipe out use of quarry

d. COURT: Distinguishes the noxious use cases.  Those activities weren’t based on noxious use, but early attempts to explain gov’t action. These are police power cases – can’t be touchstone of distinguish regulatory takings requiring comp from regulatory deprivations that don’t  
e. RULE: Denial of all economic use is a per se taking.
f. EXCEPTION: Background principles of property law: You must look to see if LO could do what he planned to do (i.e develop) to begin with (when property bought).

1. to see if proscribed uses (by regulation) were not part of the title to begin with

a. Here, the adjacent owners were allowed to build – nuisance determination came later

b. Result: On remand, government paid took property and pair

g. LIMITATION: 

1. Palazzolo v. Rhode Island (2001)
a. Court allowed purchasers to claim a taking despite pre-acquisition regulation. In absence of proof that there is no 100% denial, use Penn Central balancing




h. Limited to land use decisions, Third & Catalina Assocs
b. Temporary Taking – Temporal Segmentation
1. Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency (2002)

a. FACTS: There is damage to Lake Tahoe caused by run-off from developments on slopes surrounding the lakes.  Local government enacts 2 regulations at issue. Combined, moratoria last 32 months

b. P CLAIMS: That the moratoria was a per se taking – this is a facial attack: Denied all econ. viable use of land during that time.
c. ISSUE:  If the government occupies your property for a period of time, they must pay you for that time. SO, if the government says you can’t do anything with your land for a period of time, must government still pay?

d. COURT: 

1. Lucas does NOT control






2.  you can not segment  





3. can’t apply physical takings case here  




e. RESULT: No per se rule here, you a more Penn Central analysis






1. This is not a carte blanche for moratoria though

a. “anything more than a year will get special skepticism” But, not everyone is unconstitutional.


c. Denominator Problem (More, narrow, more likely a Taking)



1. Palm Beach Isles Association v. US (2000)

a. FACTS: Navigable servitude allows for this to not be a taking b/c this existed before the purchasing of the property

b. ISSUE: Is the denominator for the diminution in value analysis the whole property that was purchased or only the parcel that was kept by the developers? DO you use 50.7 acres or 311.7 acres as the denominator to determine the percentage of taking?
c. RULE: Factors analysis including time of acquisition; comprehensive development scheme

d. ANALYSIS:

Government:

a. Had purchased together.  Thus, they already satisfied their investment backed expectations when they sold the larger portion. 50/300 – they bought the whole thing together.

Palm Beach:

2 parcels divided by road; never part of one development scheme; different zoning schemes for both – 50/50 b/c that is all they have left.
e. HOLDING: Denominator is only the single parcel remaining; Relevant parcel is 50.7 acres. P never intended to develop it as one parcel and  no common development scheme

d. Physical Occupation
1. RULE: Physical occupation by government is a per se taking and compensation must be given.




a. doesn’t happen often




b. See Loretto v. Teleprompter Manhattan CATV Corp (1982)




2. REMEDY – value of the part taken




3. BUT, what about the benefits of the CATV





a. no one will want to live there without tv.





b. does this outweigh burden – maybe?
e. Remedies



1. Remedies – “just compensation”

a. 5th Amd - private property can’t be taken or public use w/o just compensation.




2. Importance of Penn Coal – expanded takings to government regulations

3. CA - Agins Rule – no taking until government decides to make regulation permanent 





1. rationale – can’t force government to take property 





2. COURT: remedy is not payment, but nullification




4. First English – Property has been taken (“temp. taking for that period)

1. FACTS: flood near Camp wiped out place.  Then county puts moratorium on property and limits uses. LO brings taking claim

2. USSC (on pleading issue): If the property has been taken, the remedy is damages. Gov’t has two options: 

a. Gov’t can (1) pay for property and take title; OR (2)  Gov’t may lift regulation but then pay damages for the period of time that the regulation was in effect.

f. Redevelopment, Public Use and Kelo
1. Background





a. redevelopment law






1. depends on ability to condemn property

2. divide it and do something with it (transfer it to someone else).






3. “public use” clause of takings clause

b. Issue: gov’t will take and pay, but question is whether it is within power to do so

c. Poletown – Town adjacent to Detroit. GM wanted to build new plant. It convinced city to take property and transfer it.  Area condemned was an entrenched area, long developed.



1. MISC – no problem. upheld taking




1. last year, overruled it

d. States are taking steps to promote econ development by incubating businesses and favoring businesses.



1. this is cool in zoning.




2. Kelo v. City of New London (2005)

a. FACTS: Old naval town.  High unemployment.  City come up with 7 parcel projects.  10 Ps don’t want to sell property.  There is a “planning effort” (as seen in Ramapo) by the City (courts like this). Driving force: Pfizer is coming in to build. Done to revitalize the area. Note: This area was NOT blighted (totally rundown).

b. ISSUE: Whether you can take land and then transfer it to a private entity?

c. QUESTION: What is a “public use”




1. Court: public use = public purpose





a. P wants “public use” = used by public






2. Public purpose test divorces use by public 

d. Analog to Tahoe-Sierra: P’s argued that moratoria was a per se taking




1. problem there: P needed a theory – same problem here

e. P’s problem: precedent




1. Berman-  

2. Midkiff- direct transfer from A ( B for non-redevelopment

f. P’s argument:




1. the “bright line” test





a. econ development  does not equal public use

1. this would mean that right to own home is more important than econ. development.

2. Court: This is a traditional long-standing goal of gov’t.




2.berman limited to blight





a. prob: distinguish Berman, but the lot city took 
wasn’t blighted




3.heightened judicial review (when taking home)

a. make gov’t justify itself more (change presumption of validity)






1. courts don’t do this.




4. lot by lot examination 

a. Berman- you can look at whole plan; no piecemeal needed.

g. USSC: Upholds taking.

h. Result (what are the limits?)


1. need a plan




2. this case establishes a constitutional minimum 


i. DISSENT: look at original intent



C. Regional, State, Federal Limitations on Local Land Use Decisionmaking


1. Introduction


a. Land use regulation is usu. thought of as a local government operation.

b. There has been some movement to remove some power from local gov’t and move it to a larger governmental entity



1. reason for local gov’ts pushing development - $$, tax!



2. some smaller states have state-wide land use planning

3. Rationale: Land Use decisions by cities and counties are NOT self-contained, there is spill-over.  State already involved to an extent. Myopia of local governments – failure to see and plan outside boundaries (sprawl).

c. “The Quiet Revolution” – 1970s

1. thesis – revolution is being taken from local government and being put at the state level. This was mostly wrong – underestimated fierceness that local gov’t would fight to keep authority

a. BUT, there has been some movement to regional or critical area regulation

1. critical area – specific resource reason to put power in higher level of gov’t (gen. for environmental concerns)





2. regional 







a. CA Coastal Commission







b. SF Bay Conservation and Development Comm.






c. Tahoe Regional Planning Commission


2. Regional Land Use Management 



a. How do you go about implementing a regional/critical area system?




1. 330 Concord St. v. Campsen (1992)
a. FACTS: Want to build aquatic science facility, restaurant, and tour boat facility – only part at issue is the restaurant

1. Regional Body: South Carolina Coastal Council – they have limited jurisdiction over coastal zone

2. criteria on when you can get a permit (392)

b. Gov’t theory is that if it doesn’t have to be near water, it shouldn’t be there. So, to get a permit you must meet the test – this is to protect the area

c. COURT: no significant environmental impact (substantial evidence test) - Agency wins
1. this court got it wrong


c. COURT: Gov’t must show more than purely economic benefit

d. NOTE: No discussion of “overriding” public need

 
e. COURT: Affirms lower court


3. Jurisdictional Conflicts and Adjustments: Annexation, Preemption, Accomodation


a. Introduction:




1. Types of Conflicts





a. Horizontal Conflict: Local gov’t to local gov’t

1. commonly exist b/c of shared boundary.  Policy of A affects City B

2. GAPS: Cities often given about 3 mile boundary beyond city limit to control land use decisions.


b. Vertical Conflict: Local gov’t to regional, special purpose (school district), and state gov’t

1. disputes about where to put schools



b. Annexation – Horizontal Conflict
1. City of Albuquerque v. State of NM Muni. Boundary Comm (2002)

a. FACTS: After annexation denied by City, the developer goes to Municipal Boundary Commission (separate body that administers annexations)

b. What makes annexation worthwhile for the City?

1. tax revenue v. cost
c. City doesn’t want them b/c:

1. It conflicts with general plan and future plans for city – they didn’t want to expand out.

d. Why does developer want to be annexed (even if they can be zoned anything)?

1. still better off here than outside – no wells/underground water, don’t want septic tanks  
e. COURT:   Ct uses a third interpretation – reasonableness: defer to local gov’t – court holds that as long as city acts reasonably then the Commission can’t force the City to annex property.

1. Court: City is not acting unreasonable b/c they had a plan

2. This gives lots of authority/deference to local jx.

a. most give more power to boundary commissions. 

f. ISSUE: Does statute give comm. final say over annexations?

g. HOLDING: YES, but must consider whether city may provide services.



c. Preemption and Accomodation – Vertical Conflict 



1. Brown v. KS Forestry, Fish and Game Commission (1978)

a. FACTS: HOs are upset. This is a subdivision and Comm. who owns adjacent lots decides to put a parking lot next door with public restrooms. Comm. says they can b/c they are the state. HOs sue.

b. Commission’s Defense: It is a state agency performing a governmental function and thus immune AND they have the power of Eminent Domain (they can use land however they wanted) 


1. They don’t care about local plan.

c. TESTS:

1. Test 1 – Presume immunity if there is an absence of express statutory language 

2. Test 2 – when action is proprietary (business-like) in nature or not; if gov’tal function, it is immune 


a. rejected – too one-sided for gov’t

d. COURT: Adopts Balancing Test (NJ) – 
Legislative Intent Test with multiple factors (ex: extent of public interest)

1. Better to give decision-making authority to local body (better suites to task).  Court affirms DC order that commission seek rezoning, BUT Court ends up acting like a super-legislature.

e. Problem: Need to adjust relationship b/t local gov’t authority and state agency authority.

1. State legislature is most suited to make these decisions, but they don’t make this clear (politics)




2. Extraterritorial Zoning

a. Deal with non-annexed “border problems” by enacting statutes authorizing the limited, extraterritorial exercise of land use authority. Some allow for “pre-planning”





b. Source of conflict



3. Public Utilities
a. Public Utilities may be statutorily exempted from complying with local zoning laws.

4. Federal Influence Over Land Use
a. Traditionally, there isn’t a rule – no authority over land use decisions per se.

1. This has fallen





b. BUT, they can affect land use






1. Interstate Roads – freeways, highways






2. Fed Gov’t owns 1/3 of nation’s land







a. nat’l forests and parks

3. Cell Phone Towers (telecommunications)

b. Telecommunicatiuns (TCA of 1996)

1. Preferred Sites, LLC v. Troup County (2002)

a. FACTS: Application for use permit of Telecommunications Act for wireless communication tower.  Citizens protest project.  At hearing, there was no record!! (this is lawyer’s fault).  Permit denied. LLC sues.  

b. ISSUE: Is denying a tower prohibiting a service?

c. COURT: Evidence in the record doesn’t support reason for denial. No substantial evidence in few completed docs.






a. Court then issued injunction and req’d approval.

1. This is not appropriate – they should have vacated and remanded.

2. Argument that remand is inappropriate – stupidity. And the only remedy that forwards purpose of bill is injunction



c. Indian Tribe Land (419)



1. ex: Commerce Casino




2. Argument that local gov’ts can’t regulate it





a. Tribal land on reservation- NO municipal authority




b. Non-tribal land on reservation - SPLIT






1. concurrence – Depends on effect of person’s land
D. Alternative Methods for Land Use Decisionmaking
1. Introduction


a. Models We’ve Seen – Different ways to solve disputes




1. Legislative

a. local gov’t passes a land use restriction that is legislative in nature.






1. emphasis: suggests “will of the people”

2. process: legislation must be consistent with general plan, but still relatively few constraints.

3. prospective in nature

4. Euclid – gov’t passes local zoning ordinance to take care of land use isues



2. Adjudicative

a. Features: neutral decision-maker, decision based on evidence, specific process (testing evidence), decides existing conflicts (not prospective), 

b. local body more like a court than a legislature

c. Fasano case – small tract rezoning as adjudicative



3. Both are regulatory in nature


2. Popular Decision-making: Initiatives and Referenda


a. Variant of legislative model

1. If land use decisions are legislative in nature, then citizens should eb able to use both the initiative power to enact legislation and the referendum power to examine legislative decisions previously made by local elected officials.




2. Issue: What about their effect on consistency 


b. Direct Democracy (legislative)

1. Initiatives (proactive enactment of legislation – i.e. changing general plan; usu. to control growth); and 

2. Referenda (happens after the City Council has acted) 

a. CA – For referendum, you have 30 days after enactment and need a certain # of signatures. After this, city can disapprove it or disregard it with measure on next ballot. 

c. City of Eastlake v. Forest City Enterprises, Inc. (USSC-1976) 

1. FACTS: Developer has 8 acres zoned industrial and he wants to put up apartment building. Meanwhile, voters amended city charter to give them referendum power.  For development to get approved, the city must pass, 
then the voters must pass (55% of all votes cast).  Developer doesn’t get it. He sues

2. ARGUMENTS: 

1. Developer: Referendum is an unconstitutional delegation of power from legislature to people.

a. USSC: NO. Legislature gets power from people. 

2. Developer: Voters had no standards to make their decision

a. USSC: Developer didn’t argue under Euclid standard
3. What is P’s recourse?

a. He could make an “as applied” challenge (he made facial challenge)

3. HOLDING: Use of referendum doesn’t violate DP b/c it is not an unlawful delegation of power and no requirement of standard

a. Suggests that there are other grounds to argue that this is unconstitutional 

1. lack of notice b/c overbroad

a. dp violation b/c it applies to one LO only on a small tract of land.






2. response: NO! this is legislative in nature.

a. BUT, in Fasano jx, a small-tract zoning can not use referendum

3. Private Land Use Model: Covenants, Conditions, and Restrictions



a. Private government 




1. i.e. gated community; not open to the public 

b. Covenants, Conditions, Restrictions.




1. Gov’t has nothing to do with this (sep. from pub. regulatory system)



2. Record covenants – recording makes them run with the land.




3. Much detail involved (restrict LOs ability to use property).




4. ex: Hyatts – Declaration of CCRs (437)
a. ex: If you own a house, you can’t change exterior of home w/o permission of review board, restrictions on signs, lights, color of house, changing interior needs approval if you can view it from the outside of the house.


b. If you are denied by review board, dispute resolution: 


1. lose claim if don’t follow procedures


2. binding arbitration

c. they can be as arbitrary as they want b/c they are not the gov’t, they are a private party – no DP, EPC rights!!

c. Turudic v. Stephens (2001)

1. FACTS: Ps researched the state laws to find a place that didn’t prohibit having cougars.  Built home and cougar cage in OR and moved cats in at the middle of the night Neighbors went nuts! They then took case to lawyer who wrote a letter to Ps (about failure to seek Bd approval for housing cougars). P offered to mitigate, but was disapproved for cage (under nuisance provisions) . P sues 
2. KEY POINTS:


a. HOA meets w/o cougar owners (probably can’t do this- CCRs).  

b. HOA decided cougars were a nuisance (probably not the best thing to decide – should look to see if defined in CCRs and enforcement procedure provisions in CCRs).

c. Also, resolved to disapprove an “cougar-cage outbuildings” (this appears arbitrary).

d. P offered to build secondary safety fence (shows good faith – willing to go further than Code required) 
e. P submitted plans for house (not for pen – preserving their claim – says that they didn’t need Bd. approval)




f.  ∆ didn’t challenge cougars as nuisance (probably bad decision)

3. TC: JUDG/∆ - not a nuisance but cougars still must be removed.
 

a. Not a nuisance under CCRs or common law 

1. common law – subst. interf. w/ use & enjoyment of land.  

a. not substantial –cougar escaping is very low.




3. P appeals (Or Ct. App.)





b. ISSUE LEFT: Whether having cougars is a “residential use” under CCR
1. Websters Dictionary – related to a personal dwelling




4. COURT: Doesn’t look at cougars, looks at pets in general.  

a. Ps considers cougars as pets and part of family convinces court

b. residential use includes having pets.


 
c. sole basis for disapproval was legally erroneous and unreasonable (fear is not enough).



d. Gated Communities Implications




1. Advantages





a. more efficient b/c privatized 

b. people should be able to live with whomever the want and be exclusive as long as it is not racially discriminated.




2. Disadvantages





a. not open to public

4. Bargaining: Development Agreements
a. Definition: Agreements b/t municipality and developer under which site conditions may be imposed but the right to develop in compliance therewith is vested for at least a certain period of time. 

1.  Used to determine the conditions under which annexations and development will take place.

a. rarely get litigated



1. sometimes ADR mechanisms written in contract 



2. disincentive to sue b/c K will give you vested rights

a. usu. renegotiation – no one wants to walk away from it.





b. Benefits:






1. Developer – vested rights = certainty






2. Muni – Shift  infrastructure cost 

b. ISSUES: Euclidian zoning and “bargaining away of police power” as a risk to public interest (no 3P involvement – “open meeting” problem?) 
1. Answer: Mixed land use developments (through such agreements) bring benefits to areas that Euclidian zoning can not
c. important questions




1. How long they can be?

2. Extent to which local jx. retains authority to impose add’l restrictions.





a. comes up in 2 ways






1. agreement may deal with it

2. agreement doesn’t deal with it and comes up when municipality acts later.

b. YES. City retains the authority but may breach K doing so. 



d. Sprenger, Grubb and Associates v. City of Hailey (1995) ???
1. FACTS: Project came in 1973.  City was in bad shape.  Project is outside city.  Political change.  Mayor changes agenda to revitalize downtown Hailey.  Development agreement is a problem b/c neighboring project (which is going to attract all the new business).  So he plans to downzone to allow new businesses to come in.  City & Development starting fighting.  Comm denies City change.  Appealed. Mayor refuses to recuse (b/c its not considered adjudicative here) and change is approved.

2. DEVELOPER’S OPTIONS: 

a. Sue under K law: Br/K

b. Sue under public law: challenging rezoning as arb/cap, spot zoning, not consistent with gen. plan
 

c. settlement
3. COURT:  Development may proceed in compliance with master plan. Court rejects SGA’s contention that City breached the development agreement.
e. NOTE: Do develop agreements implicate Nollan and Dolan?
f. Effects of Development Agreements



1. Sutter County

a. gen. plan est. by pro-growth board.  Board was thrown out in next election.  The lame duck outgoing board approved 12 deve. agreements locking in development for 15 yrs.  Court threw out dev. agreements




2. 1980s- in OC,

a. much development – initiative on ballot to freeze growth.  Board of Supervisors then est. 8 agreements locking in developments.  But initiative failed.  If it didn’t, there would have been a huge legal battle.


5. Dispute Resolution: Mediation
a. Introduction: Alternative means of resolving the disputes that arise (i.e. mediation) would result in better outcomes for all parties.



b. Alternative Dispute Resolution 




1. Arbitration and Mediation 





a. Arbitration – arbitrator makes final decision





b. Mediation – parties come to agreement themselves. 

c. Mediation 

1. ISSUES: 

a. insist on everything in mediation be confidential – can’t be used later





b. when is the mediation going to occur?





c. time limit for mediation?






1. problem: mediation always take longer than you think







a. it time for people to get used to each other

b. to solve specific problems, investigating takes time





d. City – wants mediation b/c it takes the public politics out of it.





e. Note – there is usually a time limit to act on the application.






1. developer will uses do multiple actions at once.




2. Mediation can be useful but there are PROS and CONS (p. 464)
3. EX: Florida Statute– decision by local gov’t for enforcement action and if unreasonable or unfairly burdens LO’s property, LO can initiate proceeding in front of master.




1. Who is the special master?

a. retired judge? MAYBE! city planner? NO!! prof. mediator? NO (esp. if city).  Selmi wants attorney (b/c SM will make findings of fact). 




2. Problems (statute is a mess):





a. fact-finder is mediator. This is a C/I





b. developer – statute should be interpreted as more than a takings






1. they would have said taking if they meant it.






2. this test is easier to meet than a taking.





c. City – it is a taking 






d. suggests to attorney if needed






1. no f’n way – this is as dangerous as it gets.





e. if it is open to the public it is not truly a mediation.

1. but you are asking for trouble if you do it behind closed door – media goes crazy. assumes the worst.




 
f. Should parties be allowed to suggest solutions? if trusted.


6. Market Based Systems: Deregulation
a. Houston – only major city without zoning




1. BUT, Houston has many many covenants (private land use controls)



b. Area at border b/t Mexico and Texas – very unregulated and nasty!


c. Deregulation basically destroys Euclid

IV. 
BALANCING GROWTH MANAGEMENT AND NEED FOR HOUSING
A. Growth Management 


1. Introduction 


a. Big Question:  Can you use land use controls to overtly limit growth?

1. ex:   a cap on development in local jx. limiting the number of building permits.



2. Reason: Urban Sprawl



a. effect of 1950s, 60s, 70s growth.





1. increased air pollution, decay of inner cities, decreased open 




space. loss of amenities of “small town” life




b. result: smart growth – urban in-fill and mixed uses.





1. New Urbanism



3. 3 State SC cases dealing with growth management

4. ISSUES: 

 1. Are these constitutional?





a. They are exclusionary (racially)?

2. Presumption of validity? or with more scrutiny?

2. Moratoria and Interim Freezes
a. Most common measure: used as a stop-gap to buy time while jurisdiction completes a planning process.



1. Naylor v. Township of Hellam (2001-PA)

a. FACTS: Moratorium suspending subdivisions and development for 1 year. Moratorium b/c they wanted to revise comprehensive plan (prevent development inconsistent with proposed revisions). Expired, but city renewed.  P claims no authorization to do this.

 


b. NOTE: No statute expressly allowing moratorium





c. BUT, City claims it is implied

c. ISSUE: Whether a municipality may enact a temporary moratorium on certain types of subdivision and land development while the municipality revises its zoning and subdivision land development ordinances. 




d. COURT: NO – NO authority to do this under statute
1. Looks at precedent, Kline– you are not allowed to pass a moratorium and no implied power.





a. precedent is binding





b. Court can overrule case or ask to distinguish it.






1. City argues subsequent land use law.

a. rebuttal – No, if they wanted this overruled, they would have said it. 






c. City needs express statutory authority

e. DISSENT: NO! Don’t follow distinction (485).  Moratorium was not suspending ordinance 

1. This holding simply encourages city to enact rezonings that don’t allow building.   
f. Some states – can not pass moratoria.






1. others have limitations.






2. Davis v. City of Bandon
a. FACTS: moratoria b/c city was trying to raise funds for a park. Statute required harm for moratorium.  Argument used by city was terrible.  


3. Tempo Controls and Caps
a. Most direct way: Limit the number of building permits that jx may issue over a
 given period.




1.  Construc. Ind. Assoc. of Sonoma County v. City of Petaluma (1975)

a. FACTS: Classic Suburb. City population exploded in 1970s.  Plan put a cap on growth but with exceptions.  There were a # of other provisions to direct growth (in-filling, etc.).  City puts a moratorium in effect.  Plan & pass law for only 500 units.

b. Note: It wasn’t clear that this was constitutional. 
2. Features of Controls:



a. Applies only to housing units part of project of 5+ units


b. Greenbelt




1. allows you to shape 



c. Allocating/Award system




1. criteria for allocating awards.

 




2. prevents look of arbitariness






3. point systems – not clear.







a. veneer of rationality





d. low/mod income targets





e. promote in-filling

3. ISSUE: Can you set a maximum number of development units?




4.  P ARUGE:  This is an illegal purpose, it violates DP

5. DC: Purpose  of this act was exclusionary. Unconstitutional 




6. COURT: Almost all zoning is exclusionary so this determination is 

not enough. 

a. Real Question: Is the exclusionary effect related to a legit. state interest.




7. CITY:  Uses 2 cases as precedent: Belle Terre and Los Altos





a. Belle Terre – only SFRs, exclude everything else







a. court upheld for public welfare




b. Los Altos – one acre minimum and only primary dwelling unit





a. prevents poor people but still upheld

c. City can then point to their case and show it’s plan is much less exclusionary

1. Their plan called for 8-12% low and moderate income

1. COURT: Large regional effect is not our problem.  If the system doesn’t work, it is a legislative problem not a judicial problem.  The federal court is not a super zoning board.



b. Notes: Sometimes the plan doesn’t work
1. Growth Management in Bay Area





1. Never worked right!





2. These end up being more a political statement 




2. few cases where jx. sets an absolute cap on growth





a. tend to be viewed as arbitrary.

c. NOTE: Such ordinances must be carefully correlated with the actual factual situation in the jurisdiction

1. Pheasant Bridge Corp (2001): Court upheld “as applied” challenge to “environmental protection zone” b/c environmental constraints didn’t exist on property.


d. Courts don’t like absolute caps on units (once reached no more building)




1. 1979 Boca Villas Corp case 


4. Infrastructure Controls and Concurrency Requirements 
a. Concurrency: Requiring that infrastructure be available to support housing 


1. For orderly sequencing of development within a community

2. Legislative-enacted growth management too or ensuring the availability of adequate public facilities and services to accommodate development. 

3. Many states have adopted concurrency statutes.





a. often, if not available developer can pay for entire infrastructure

b. Focusing on infrastructure needed to support growth, not on the number of units allowed

1. Golden v. Planning Bd. of the Town of Ramapo (1972)

a. FACTS: Town took study over expected growth of city.  They do 6 things:






1. Master Plan 






2. Comprehensive Zoning Ord






3. Sewage and Drainage Study






4. Capital Budget






5. Capital Program – restricts building for 18 years

b. Why do they do it? To create record of careful, helpful planning, BUT mainly for attack/defense purposes (shows that the study is a planning mechanism to make sure infrastructure is available for growth that is there; to show there is no exclusionary purpose; preempting the inevitable attack)




2. Attacks by P:





a. Doesn’t fulfill enabling legislation





b. This ordinance is not about zoning, but about excluded people  





1. show that plan prevents certain people from living there.




ARGUMENT 2





1. The Program ultimately IS exclusionary



a. BUT, not facially exclusionary

b. City can show that there is a rational relationship b/t ends and means





2. After 18 years, this program is done (not permanent)






a. maybe 18 years is a temp taking







a1 response – provide your own infrastructure





3. there was a huge planning process undertaken





4. statute allows building if developer provides own infrastructure




ARGUMENT 1





1. Town wants to limit growth and needs to figure out how to do it.

1. Mechanism: 

a. City could have dealt with this through subdivision system (no permit if no infrastructure to support)

2. Problem: Town modified terms of ordinance to create point system – no authority to deny based on points. 



3. City ends up creating system like SUP system.

2. P argues that they are not allowed to manipulate subdivision system like this





3. City: This is not subdivisions, this is zoning





4. P: NO! You can’t do this. Can’t do this under zoning





5. City: we are not denying this – we are simply delaying it.

6. COURT: This is allowed. Here, you can mix two together (zoning code and subdivision law) – don’t look at them separately.  This is because they have a common purpose (all about the Master Plan). Taken together, they seek to implement the Master Plan.

7. NOTE: It helps that town did years of work and planning.  This isn’t dispositive but helps for town.


5. Urban Growth Boundaries
a. In attempt to avoid sprawl: Urban growth limit set and new development should be directed within that growth boundary. Usually, very effective




1. 1000 Friends of Oregon v. Wasco County Court (1985)

a. FACTS: System – state law lays out goals about how to develop land within state to constrict urban sprawl. Here, a religious group bought land in middle of nowhere (rural) and sought develop it into urban.  They wanted to incorporate into a new city. This must be approved by State Board (LU Appeals Board). They hold it can not be approved.
b. Goals – to provide orderly and efficient transition from rural to urban land use & separate urbanizable land from rural land. factors


c. Goal 14 – requirements for rural land to urban land




1. boundaries set up




2. SEVEN FACTORS (505) 



3. BUT, can you change urban boundaries?





a. exceptions process.



d. Ultimately, three land uses

1. Urban – development allowed and will grow within the urbanizable areas.




2. Rural – not urban; no development




3. Urbanizable – can be urbanized
e. Board ARGUES – Incorporation is a per se violation of Goal 14 b/c purpose of rural land is to NOT become urban and incorporating leads ultimately to urbanization. ∆ didn’t go through exception process. If allowed, it goes against goal land use decision. 

f. ∆ ARGUES: This system trumps determination of voters in the area.  Deciding where urban growth boundaries are though this system, disenfranchises voters out there.

G. COURT: NO violation of urban growth boundaries b/c nothing has changed before and after incorporation. When county approves the incorporation, county must consider all the goals – court won’t know about satisfying the Goals (esp. 14 factors) b/c they aren’t in effect – there is no city.

1. So, why should local decision-making trump the statewide legislative policy elected by citizens?





a. local people are part of statewide electorate.

B. Securing a Sufficient Housing Supply

1. Introduction

a. Are localities obligated to make sure that the land use system sufficiently provides for housing?




1. Effect:



a. Constitutionally based arguments





b. Statutes that require this 

b. Encouraging Inclusionary Zoning – Encompassing more than just zoning techniques, i.e. 
1. zoning for “least cost” housing by allowing smaller homes to be built on smaller lots w/ a minimum off amenities consistent with minimum housing code standards.



2. use of density bonuses – exceed density limits if all affordable housing




3. rent “skewing”




4. housing linkage impact fees to allow affordable housing


2. Judicial Invalidation


a. Challenges to exclusionary zoning: Nat’l Land & Invest. Co v. Kohn (1965)




1. Court rejected minimum lot sizes and justifications (traffic, etc.)
2. National Land established an affirmative obligation to not engage in exclusionary zoning.



b. S. Burlington Cnty N.A.A.C.P. v. Twnshp of Mount Laurel (1975)

1.  FACTS: Ps are organization that represent minorities. P claims that township excluded their groups.  It is not based on land use approval or disapproval but attacked entire zoning structure.  Mount Laurel is the perfect example of exclusionary zoning. Ps don’t want to show that town intentionally kept these people out. 

a. Mount Laurel’s Land Use system

1. This township is a suburb, its 10 miles from Philly, it has freeway access. There is lots of land



a. This promotes SFRs. 
2. Zoning is based on: fiscal zoning (town wants development that is going to pay for itself)

a. note: not enough prop tax from low/moderate income housing






3. Result: Huge houses build out on large lots






4. There is a huge area zoned for industry w/o being used

a. note: this could be used for low/moderate income housing

2. NOTE: Euclid makes this case difficult (presumption of validity of zoning ordinances) b/c it is hard to change ordinance.  
a. But, this is the perfect example to challenge

3. COURT: Motivation here is not intentionally about racism.  It is about effect of land use controls on races living in the area.

4. HOLDING: Town zoning ordinance is unconstitutional. Must provide fair share of low/moderate income housing based on regional need. 

a. Presumption mechanism against this type of land use zoning. It puts town’s on notice & town must show a good reason for creating this zoning






1. court doesn’t hold it’s per se invalid

a. court doesn’t want to overturn town’s entire zoning scheme

b. court is worried that: 

1. unconstitutional leads to political backlash 




a. powerful constituents.

2. remedy will be sensitive 




 

b. Fiscal and environmental arguments don’t justify zoning




c. Court gives locality a chance to comply

5. RESULT: These people should be responsible to people outside this jurisdiction. 





a. reason: not purely local matter, it is a state statute

b. reason: this is a provision of housing which is vital to state. It is a core need and state must look after its citizens





c. revolutionary idea!!!

6. Mount Laurel II - trial judge required plan for affirmative action considering satisfaction of housing needs.  Supreme court requires specific requirements including inclusionary zoning.
7. Builders Remedy – If P wins, give order to allow building; other wise NO incentive to bring case. 
c. CA – Doesn’t adhere to heightened judicial scrutiny of local housing patterns.


d. OTHER DECISIONS adding to exclusionary zoning doctrine




1. Exclusionary zoning not limited to affordable housing 





a. County of Beaver – Can NOT zone out prison and jail uses




2. Surrick Questions (exclus. char. is not per se invalid, Gov’t has B/P):  





a. Is community on path of urbanization?

b. Is community one that is still developing rather than substantially developed?

c. Is the impact of challenge policy partially or totally exclusionary?




3. Other State Approaches (530): NJ, PA, NY, MI, NH

3. Statutory Housing Mandates


a. Housing laws may mandate that general plans contain a housing element




1. Building Ind. Assoc. of San Diego v. City of Oceanside (1994) 
a. FACTS:   Voter initiative to control growth (Prop A) Sets maximum units each year. Exceptions: similar to Petaluma, for small developments. 

1. It’s like a use permit, zoning ordinance.

a. Must get a permit with a scoring system.

a. Attack like a zoning ordinance:

1.  Not consistent with the general plan.

a. Public facilities management element (infrastructure): policy of avoiding direct controls on number or location of new housing built.

2. Held: not consistent.

a. Initiative is a planning amendment, initiative adopted later and impliedly amends PFME.

b. Lesson: go line by line amending the plan otherwise it won’t work.

3. COURT: Inconsistent with housing element requiring low income housing:

a. Selmi: part of case is arguably wrong, because you don’t know it’s inconsistent in effect.  Test is if it’s consistent.

1. is arguably inconsistent.

b. Inconsistency with the statutes:

1. 3 codes show a policy of promoting low   

b. COURT: P exceeded authority under state law.

2. Note: Absence of housing element renders a general plan invalid and presumably forecloses local land use permit approvals
V.  USE OF LAND USE CONTROLS TO EFFECTUATE GOVERNMENT POLICY OBJECTIVES

A. Housing and Discrimination 

1. Introduction


a. Zoning is born of discrimination 



1. Some for good reasons (environmental), some not (racial)



2. Other groups: disabled, religious, families w/ children, homeless, gay

b. EPC serves to protect against this: City of Cleburne (disabled), Village of Belle Terre (traditional family zoning), Olech (teeth)
c. Title VIII – effective nondiscrimination requirement in land use controversies 

2. The Fourteenth Amendment 


a. Introduction

1. ISSUE: What must P prove in order to prevail under an EPC theory, especially when not in a racial context?  



b. Level of scrutiny?

1. City of Cleburne v. Cleburne Living Center (1985)

a. FACTS: Equal protection challenge. P wanted to build a place for the feeble minded; permit denied.

b. ISSUE: will court defer to city?

c. Argument: protected class.

d. HOLDING: Not a protected class.

a. Left with: rational basis.

e. HOLDING: Court applies a level of scrutiny that finds no rational basis.

f. ANALYSIS: Uses that are matter of right: fraternity houses; hospitals; sanitariums; nursing home.

a. All of these have external impacts.

b. Response: individuals have special problems.

 



g. Is Cleburne consistent with Euclid?


c. Can you have a EPC claim without a class-based bias? Class-of-one



1. Village of Willowbrook v. Olech (2000)

a. FACTS: P asks city to connect her property to be connected to water supply. City demanded a 33-ft but agreed on condition of 15 ft. easement.  P sued based on EPC violation.
b. ISSUE: Class of one (for intentional discrimination)?

c. HOLDING: YES.

RESULT: great fear across the country because of potential litigation for damages.

1. Breyer concurrence: requires vindictive ill will (p had sued city earlier).

2. But majority says it doesn’t matter.

d. NOTE: No suits have resulted.

3. Nontraditional Living Arrangements 
a. Communal Living Arrangements and Constitutional Limits on Deferential Judicial Review

1. Village of Belle Terre v. Boraas (1974)

a. FACTS:  One-family dwellings – limits of “family”: If married, you can have unlimited people living in house, if not, you can only have 2 people living there.





b. ISSUE: Can you set occupancy limits on non-married couples?





c. USSC:  statute upheld

1. “ a quiet place where yards are wide, people few, and motor vehicles restricted are legitimate guidelines . . .

d. DISSENT (Marshall): NO!  There can be tons of related people in house.  This is lifestyle discrimination and arbitrary.




2. Is there more rigorous scrutiny in Cleburne? YES





a. possible attacks:






1. Euclid-Nectow arbitrariness






2. SDP






3. EPC






4. State law remedies

If arguing for P where do you start?





1. Focus on devaluation of property and link it to Takings Cl.


a. 5th Amd relevance: deprived of property rights w/o just compensation.





2. Discuss arbitrary nature of zoning ordinance.


a. Arbitrary to only allow house on a main thoroughfare








How do you figure out whether your desired use is permitted?


1. look at zoning ordinance and figure out what the use is:


2. See if the use falls under the specified, allowed uses


- If  permitted use and you are allowed this use as a matter of right AND you can plan for that use and receive a permit automatically


- City could litigate whether they match





How do you go about figuring out the use?


1. Find precedent of those uses litigated 


2. Look for definitions 








rezoning - changing zoning based on ordinance





special use - allows you change zoning for a use that was imagined but that has externalities.





If representing Apex, what is a better argument?�


1. Otherwise, A&E would leave. City must retain industry. There is a valid economic purpose





RULE: Arbitrary and Capricious Factors: 


1. existing uses and zoning of nearby property





2. extent to which property values are diminished by the particular zoning restrictions;





3. the extent to which the destruction of a plaintiff’s property values promotes the health, safety, morals, or general welfare of the public;





4. relative gain to the public as compared to the hardship imposed upon the individual property owner;





5. suitability of the subject property for the zoned purposes





6. length of time the property has been vacant as zoned, considered in the context of land development in its vicinity;





7. evidence or lack of evidence of community need for a proposed use. 








In CA, the zoning could be challenged based on a referendum





Who do you apply to?


Rezoning- Planning Commission; PC is appointed by CC and hears rezoning issues before CC.





Variance- Zoning Board of Appeals


The ZBA grants variance.  It is much easier to go through the ZBA than the PC.





Smart Lawyering: Use variance is easier to obtain than a rezoning.





Note the adjudicative nature of variances





Topanga Ass’n for a Scenic Community v. Cnty of LA


Tried to make it harder to grant variances b/c relation 


b/t those on Bd. & applicants. BUT, still steady flow








Differences Between:


Variance – granted change in zoning b/c unique circumstances that adhere to a specific property.  Granted in adjudicatory fashion (either Board or PC).  This doesn’t change zoning ordinance but lets you do something in contravention of the ordinance. Departure from terms of the ordinance.





Zoning Amendment- permanently change zoning ordinance.





Special Use Permit- permission by Board to use property in manner inconsistent with ordinance (b/c externalities) but intended use is one of those specifically listed by the ordinance. Authorized in zoning ord. but not permitted as a matter of right. City can put conditions on use of permit (but must relate)





Hypos with Imposed Conditions


1. If this is a drive-in, what are the possible conditions that would be imposed? Noise and time, kind of movies (but this is content-based)


2. Restrictions of group homes? Maximum amount of patients or doctors, traffic, etc.





Protest Statutes


1. Some require heightening procedures for approval if a certain number of local LOs file a protest.


2. Some statutes require consent of neighbors before consent can go through


3. This is a big issue- delegating power to laypersons





Difference b/t SUP and CUP:


SUP:  for uses specified in the specific zoning district


CUP: available for certain uses listed under an ordinance that is separate from the zoning ordinance


( landfills, liquor stores, adult businesses





Extra-territorial jurisdiction: boundary of city sets jurisdiction, but if in an unincorporated area (County covers it), closest city may have limited jurisdiction. 








PUD Process:


1) City adopts ordinance permitting PUD district 


2) City rezones a particular parcel of land pursuant to specific plans that meet regulations.





Legal Challenges to PUDs


1) Denial is arbitrary b/c lack of standard


2) Violation of standard that zones be “uniform” in nature


3) Spot-Zoning (see right)





Contract Zoning (Illegal):


where local gov’t enters agreement w/ developer to gov’t gets promise or performance by developer in exchange or rezoning.





Gov’t can’t bargain away police power.





Why would City want Site Plan Review?


1. To have more control about what goes into area


NO! This is the point of making the zoning 


ordinance with specific permitted uses.


2. To control the number of these developments?


NO! Make a special use requirement


3. To look at development and have control over �externalities like traffic flow, overcrowding, aesthetics, building layout





Vested Rights- gov’t approves permit and can’t be taken away








Conditional zoning


Definition: municipality rezones property, but places specific conditions on its use.





Purpose: to avoid contract zoning.








SPR is quasi-judicial proceeding and needs a fair hearing.





Q:  Why not go through subdivision regulation?


A: Time and money





Subdivision Denial Standard of Review:





Substantial Evidence: - provided that 2 experts put on quality evidence for each side, you only need  evidence to support a finding (not put them on the stand).





PUDs allow for “New Urbanism” – 


higher density mixed use





Theme is trend towards discretionary ad hoc review by local government


Examples: subdivision approval, PUD ordinances, building permits, site plan reviews.


Result: government dipping hand in developers’ pockets through conditioning.


Response: Nolan and Dolan








Vested Rights Rules:


 Timeline for development – when do you get vested rights?


1. Application


2. Preliminary Tract Map Approval


3. Final tract Map Approval


4. Permit granted


5. Work and spend money





At some point it is unfair to change the rule b/c developer has relied and spent money on the rule





1. Early vesting rule – better make sure you don’t make mistakes; BUT


- No way to change (no flexibility) if circumstances change or new issues come to light (esp. public interest) 





2. Balance: Gov’t need to be able to respond v. fairness to developer





Nollan/Dolan: In a Nutshell


Nollan: Restricted auth. of gov’t to impose conditions on discretionary permits (i.e. subdivision, site plans, variance, conditional rezonings, use permit approval)


- requires ”essential nexus” b/t condition imposed & impact of the project that it is intended to allieviate. Need legit. state int.


Dolan: Focused on constitutionally req’d it b/t condition imposesd and needs generated by proposed project.


- requires “rough proportionality”





Requirements for Rough Prop. Test: 


1. there must be an individualized evidence of a relationship; AND


2. burden is on City to prove this nexus.








Significant implications on development


1) More challenges & increase time of council meetings.  More people show up to contest it.


2) B/P shifted to local gov’t to justify condition


3) Need consultants for indiv. determination of need 


4) Encourage use of development agreements





fee- suppose to offset a specific impact.





This rationale applies to both conveyance of property and payment of money.








How do you do it better?


-Do studies, use experts


-Can’t do a zoning ordinance on the cheap





look for definition, if no – then court case, then legislative history, then dictionary








Anderson’s Typical Org. Book


4 parts of General Plan:


(1) background


(2) goals and general policies


(3) overview of major plan proposals


(4) specific elements in the plan





Three Possible Interpretations





1. Because the city has not yet adopted a plan that fully complies with the statutory requirements, the question of the consistency of zoning with that plan can not arise





2. Because the city has not yet adopted a plan that fully complies with the statutory requirements, no zoning ordinances can be legally found consistent with that plan (CA)





3. Because the city has not yet adopted a plan that fully complies with the statutory requirements, the city’s zoning ordinances need only be consistent with the parts of the plan which the city has already adopted. (Haines)





Specific Plan:


a detailed element of the general plan enacted unde the provisions of this article or a prior statute





precatory: expressing a wish but not creating a legal obligation or duty





CA- Not complete = not consistent





If jx adopts consistency requirement, and there is one part of application that is not consistent, city might:


1. change plan for that part.


2. leads to charge of “spot planning”





adoption of gen. plan is not a taking b/c no effect on the property


1. but if you adopt a consistency requirement, there is effect





there is a strong argument that it is a taking, but courts have refused to go this far.








Test grounds of denial against the statute.





Lawyer should have objected to each person.





Continuing objection from beginning.





Should worry that if you don’t object, you waive objection.





Maybe you don’t have to object guy from committee said it would not be considered.





 Only objecting to lawyers-





“deemed approved” – automatic approval





- problem: the violation is 30-day hearing, but best argument is 65-day decision. 


- FL argues 30-day violation, including 65-day decision 


- COURT: rejects argument


- Courts don’t usually like automatic approval





Lawyering Skills gained from case


(1) importance of chronology


(2) importance of analyzing statute


find interpretation to support client’s goals


(3) importance of applying statute


(4) importance of client’s goals and making arguments


(5) importance of thinking on your feet 


At hearings


Don’t want to act to lawyer-like


a. lay persons have pre-conceived notions of lawyers


b. you must know who you are going against








Procedures before City Council for Adjudicative Hearings:


1) Opp. to be heard


2) Opp to be present and rebut evidence


3) impartial tribunal


4) record and adequate findings





City Attorney Must:


1) say “no discovery allowed”


	a. no right, only pub. rec. search�2) limit P to paper


3) limit time for presenting evidence


4) make sure people with conflicts are recused





CA: Rejected Fasano!!!





Factors:


1.  Public interest


2.  Extent of diminution


	- denominator?


3.  Balancing





Important theme:


Reciprocity of advantage - There are benefits & burdens.  Usually burdens will create a benefit in LO if burden effects whole area.  BUT unfair if the public benefits but LO doesn’t – then the LO should be compensated











BALANCING


not great here





 “Inverse condemnation” – gov’t can take property by bringing condemnation action. But inverse condemnation is when regulation has effectively taken the property 


BUT, there is a limitation – it must be for a public use


ex: City of Kelo case  





Landmark Law – Sets up Landmark Preservation Commission. Once declared a landmark, that landmark is an overlay to zoning – nothing changes.  Owner must keep landmark in good repair and Commission must approve all changes to building.





MAJORITY (as factors apply):


1. public interest


	a. one house


2. extent of diminution


	a. right to mine coal under house


3. balancing		


DISSENT (as factors apply):


1. public interest


	a. much broader – neighborhood and more


2. extent of diminution


a. much broader – Penn Coal much more they were able to mine, this case represent less than 5%.


3. balancing








one house





all holdings





Euclid is a huge problem for P:


1. Court there upheld zoning restriction even though 75% diminution in value b/c everyone benefited. 





If there’s a taking here, it would call Euclid into question – Euclid says restrictions on land are ok b/c they benefit everyone.





Then, all zoning regulations & other local gov’t land use regu. would be undermined.


 





2 categories that are per se takings compensable with case-specific inquiries.


1. physical invasion of property (Loretto)


2. regulation denies all economic beneficial use of property








Scalia attacks idea that “noxious” use cases should be the governing principle b/c there are harm-preventing 


a. Scalia – NO: they can just as easily be discerned as benefit-conferring.


b. If these two principles govern, then the outcomes are only based how smart or stupid the legislature’s staff is.








There are certain things you can’t do on property


a. can’t conduct nuisance on property


b. public trust doctrine can limit title to property


applies to natural resources








Moratoria – gen. standard LU regulation to help the gov’t plan to fix an area so as to maintain the status quo.





Similarity to precedent


1. government is NOT physically occupying land


2. all econ. viability (for a period of time) is denied.


3. segmentation problem - . idea of segmenting was rejected in Penn Central


But different here:


a. Penn Central – geographical seg.


b. Tahoe – temporal seg.





Lawyering point:


Strategic use of Lucas by selling part of property and waiting








Summary of Takings Law


	1. Categorical (per se) Taking: Physical Occupation and all economic use


		a. nuisance exception - Lucas


	2. Fees: Nollan and Dolan


a. if the gov’t is imposing a condition on approval that requires fee-payment or exaction/dedication of land


	3. General Regulatory Taking (diminish value of property)


		a. Penn Central, Penn Coal 


		b. Factors and Balancing


		c. Denominator Issue


			1. Palm Beach Case


			2. Determines whether there is a categorical taking or to use balancing


	4. Remedies: First English





Factors in regional regulation (397):


1. designing the regulated area


2. administering body:


expertise v. politics


3. deciding land use plan 


4. regulatory controls - permits


5. the local role (rel. b/t local. gov’ts in jurisd. area)








Almost entirely, land use decisions are made by local gov’ts. 


BUT, local gov’ts not set-up to do this


1. environmental – City jurisdictions are not lined-up with environmental resources 


2. urbanization – Spreads beyond City’s jurisdictions ( i.e, traffic problems)


 So, maybe land use decision-making should be put in state or regional bodies.








Many States Have Special Annexation Boards:


CA- LAFCO





New multi-factored test:


1) nature and scope of instrumentality seeking immunity; state agencies entitled to considerable deference


2) kind of function or land use involved (pub. utility)


ex: education v. recreation


3) extent of the public interest to be served


how big is affected group


4) effect local land use regulation would have upon the enterprised concerned


ex: diff. use in wrong zone


5) impact upon legitimate local interests


adverse impacts?





Telecommunications Act: Purpose is to promote use of cellular devices.  Fed. gov’t acknowledges that county and state have land use say but creates limitations. Restrictions on how local gov’t can give a denial – restricts local gov’t ability to deny permit:





a. can’t deny based on radio wave frequency concerns


b. no unreasonable discrimination among cell phone providers


c. can’t prohibit personal wireless services


d. federal courts have jx. 








Remember: 


Variances and SUPs are granted in adjudicative manner


Most LU decisions are legislative, except Fasano states





Nuisances:


1. Private nuisance –  substantial and unreasonable interference with the use and enjoyment of land 


2. Private nuisance –  interference with a right common to the general public  (gen. private person can’t sue for public nuisance unless P suffered harm diff. from public generally) 





Determination requires balancing: utility of conduct with harm to P (factors, p. 434)


 Damage & Injunc. remedies avail.





Easements:


Affirmative – nonpossessory right to use land that belongs to another


Negative – restriction that the owner places on her own land to benefit another person or other land. (Elements, 435)


Can be expressed or implied; appurtenant or in gross





Covenants:


Affirmative – e.g. requiring an owner to contribute a share to the neighborhood’s maintenance expenses


Negative – e.g. requiring an owner to refrain from using the property for certain kinds of businesses





Can “run with the land”


Restrictive Covenants have elements (p. 436)


Equit. Servitudes also





Subj. to Referendum?


1. CA – yes (legis)


2. FL – no (adjudic.)





Negotiation (this is private as well):


1. Characteristics: give-and-take b/t parties, concessions, written agreement.  


2. Problem: who gets to sit at the table?


3. Why negotiate at all?  city can do what it wants – so it screws up bargaining power. 


4. transformation to this matter


You talk to local jurisdiction, then talk to neighbors.


5. skills of lawyer come into play





Four Branches of Growth Limitation


1. Moratoria 


Tahoe-Sierra and Naylor


2. Temp Controls - limits on number of permits


3. Infrastructure Controls and Concurrency – make sure infrastructure is in pace with growth.


4. Urban Growth Boundaries


Limiting the amount of growth – putting a circle around it. Forces in-fill development.


 - It works but it very expensive.





Court frames issue as the ability to suspend land development.


a. diff b/t ability to completely halt/suspend  v. regulating


2. suspending existing zoning ordinances.


a. puts City’s action in worst light.





MOST COURTS: General authorization to adopt zoning ordinances includes power to adopt moratoria





Scalia (Lucas) thinks finding out purpose is irrelevant b/c formulation of purpose depends on intelligence of staff





This is good forward thinking by city.





NOTE: when you are exercising local land use authority (police power) it must be enacted  not only for welfare of citizens of jurisdiction but a broader group (region).





who’s general welfare are we considering?


Holding: 


1) must consider welfare of those outside of locality; how far?  Beyond county line; the region; “fair share” of the regional housing demand.


2) legal construct the case rests on: adequate housing is essential to general welfare;








Schism:


Petaluma and Ramapo – defer to growth management


AND�Mount Laurel and Oceanside – courts don’t defer








If too much discretion in local gov’t or gov’t is misusing discretion, reforming the system is NOT easy:


1) Deregulation is not likely


2) Elevate above local level (regional oversight body)


3) Require more process at local level


i.e. Fasano


4) Make courts more closely scrutinize gov’t decision.


presump. of constitutionality should be lessened.


could occur statutorily











