OVERALL APPROACH

Step 1: relevance, circumstantial character, settlemtnt, subsequent precaution, impeachment by prosecution/defense, etc.

Step 2: Hearsay analysis, including if hearsay, whether exception applies.


Step 3: Balancing test, with exceptions: (1) admissions; (2) if opposiiton opens door; (3) crimen falsi.

HEARSAY EXCEPTIONS

	
	Both Federal and CA
	Federal 
	California

	IN GENERAL
	1. Necessity is not an acceptable argument to get around hearsay rule.

2. Judge decides preliminary qns of fact to determine whether evidence meets the requirements for the exception.

3. Burden on party introducing evidecne to show by preponderance of evidence that meets exception

4. POE standard applies both to criminal and civil cases

5. Unavailability of witness:

· Pleading 5th
· Disqualifiaction from testifying

· Dead, physical or mental illness.

· Court is unable to compel attendance by process.

· Proponent has exercised reasonable diligence but has been unable to locate or compel attendance by process (must persuade, cannot force a witness to testify in civil case – even if P).
	1. Trial court is not bound by the rules of evidence in making determinations of preliminary facts; thus, bootstrapping ok. 

2. Unavailability of witness:

· Only addition: if witness has loss of memory.
	1. No bootstrapping – need admissable independent evidence.



	1. Dying Declarations
	1. Declarant must be under a sense of impending death.
2. Statement must relate to the cause and circumstance of the impending death.

3. The proponent of the statement must prove that declarant had personal knowledge of what he said.


	1. Can be used in 

· civil cases and 

· murder cases.

2. Declarant need not die in civil cases, but must be unavailable.

· 5th Amd

· Physical, mental illness.

· Proponenet must make good faith effort

3. Declarant must die in criminal case (obviously, since it must be a murder case).  
	1. Declarant must die (regardless of whether civil or criminal).



	2. Excited Utterances
	1. Nature of the occasion/event must be startling enough to produce nervous excitement or shock ( Use an objective standard.  

2. No time for reflection.

· Timing is important, but not determinative.  

3. Subject of utterance must relate to startling event. 

4. Declarant must be under the stress of the event when the statement is made. 

5. Declarant has personal knowledge.
	6. Can bootstrap (to prove independent evidence of exciting event)

	7. No bootstrapping (to prove independent evidence of exciting event)


	3. Present Sense Impression
	1. Timing of statement – must be made as it occurs, or within seconds.

2. Personal knowledge

3. No need for excitement – statement can be made calmly.
	Bootstrapping ok
	CA does not have this exception!!

Statements can only be used to explain or qualify the conduct of the declarant!  

	4. Admissions
	In general:

1. Any statement by a party offered against a party to the suit (statement must be in conflict to the party’s present position)
2. Must be voluntarily given (no tricking or duress).

3. (No requirement of personal knowledge).

4. No balancing needed

Adoptive Admissions:

1. The party has manifested his adoption or belief in the statement’s truth.  

· “this is what happened,”  not “this is what I was told”).

· Can be words or conduct.

Admission by Silence:

1. Person fails to respond or makes an evasive response.

2. Reasonable person would have unequivocally denied the statement.

Proponent must also prove:

3. Statement must have been heard and understood by party who doesn’t respond.

4. The subject matter within party’s knowledge (i.e., not just confused).

5. Party must be capable of responding: no physical, legal or emotional impediments.

( Remember: proponent has burden to show by POE that reaction was an admission.

Admission by Agent/Employee:

1. Agency can be defined as:

· Fiduciary

· Right of principal to control agent’s conduct.

· Agent needs power to alter legal relationship.

2. Internal business communications are protected.

Admission by Co-conspirator:

1. Declarant must be participat member of conspiracy.

2. Statement (admission) must be made in furtherance of conspirancy.

· Recruiting members.

· Controlling damage.

· Keeping co-conspirators advices on progress of conspiracy.

· Concealing conspiracy.

3. Statement made prior to or during time that party joined conspiracy – but not after. (CONFIRM FOR CA). 


	Adoptive Admissions:

1. No personal knowledge?

Note: can only be used when statement made out of court. Constitutional right to remain silent in court and detained
Judge decides as a PQOF whether statement is an admission
Admission by Agent/Employee:
1. Concerning a matter within the scope of agency/ employment.

2. Statement made during the existence of the relationship.

3. Bootstrapping allowed, but with limitations – can’t rely exclusively on bootstrapping – need “some” independent evidence of foundational facts.

Admission by Co-conspirator:

1. Bootstrapping allowed, but with limitations – can’t rely exclusively on bootstrapping – need “some” independent evidence of foundational facts

( NOT AFTER


	Adoptive Admissions:

1. Personal knowledge.

Note: can only be used when statement made out of court. Constitutional right to remain silent in court and detained

Judge decides as a PQOF whether statement is an admission

Admission by Agent/Employee:
1. Person authorized  (either implicitly or explicitly) to make a statement concerning the subject matter of the statement.

2. NO BOOTSTRAPPING: Must establish authority independently.

Admission by Co-conspirator:

1. No bootstrapping!

( NOT AFTER

	5. Declarations against interest
	1. Statement by a declarant (not party to case)
2. Statement against following interest:

· Proprietary 

· Pecuniary (financial – e.g., acknowledgement that in debt, declaration that has received payment.)

· Subjected declarant to criminal or civil liability, or rendered invalid a claim by him against another.

3. Reasonable person would not have made statement unless believed it was true.

4. Personal knowledge.

5. Unavailable as witness.

( Limitation: only part that is against interest will be admitted.

( Unlike admission, declarant need not be party to suit.

( For exam: look for declarant unavailable; otherwise, probably admission. 
	Proprietary (i.e. acknowledgement that D doesn’t own land or got rid of it or has less than complete ownership of property)
6. Corroborating evidence needed if declarant exonerates D in federal criminal prosecution.


	2. Statement against social interest also included (i.e. making him an object of ridicule, hatred or social disgrace)


	6. Former Testimony
	Refers to transcripts given by a witness under oath at prior:

· Deposition

· Arbitration
· Hearing

· Trial

· ( in same or another case.

See first row for what qualifies as unavailable. 
	Offered against a party to the former proceeding:

1. Declarant unavailable

2. Party against whom evidence is offered in first trial had the opportunity and similar motive to develop the testimony by direct, cross, or redirect.

Offered against person not party to former proceeding:
1. Declarant unavailable.

2. Second proceeding is civil.
3. Must be a successor in interest:

· Property has been bought or inherited

· Parties are partners

· Class action shuits where all members of the class are considered the same party.

4. Party against whom evidence is offered in first trial had the opportunity and similar motive to develop the testimony by direct, cross, or redirect.


	Offered against a party to the former proceeding:

1. Declarant unavailable AND

2. The former testimony is offered against a person to whom is was offered in the first trial or successor in interest OR

3. Party against whom evidence offered in first trial had the opportunity and similar motive to develop the testimony by direct, cross, or redirect.
Offered against person not party to former proceeding:

1. Declarant is unavailable AND

2. The second proceeding is civil
3. The party in the first trial had the the opportunity and similar motive to develop the testimony by direct, cross, or redirect:

( Don’t need to be successor in interest. 

( civil to criminal ( NO GOOD.

( criminal to civil ( OK.  

	7. State of Mind
	1. State of mind at issue.

2. Statements of present state of mind admissable to explain how one is currently feeling:

· e.g., intent, plan, motive design, mental feeling, pain or bodily health.

Statements of intent:

1. Hillmon Doctrine: A party’s intention to do something in the future tends to show that the party acted in accordinace with that intention.   

Statements of past state of mind:

1. Shephard’s Rule: Can’t use memory or belief to prove the fact remembered or believed  (e.g., my husband has poisoned me, I am going to die).  – can’t speak to past act
2. i.e. Hillmon Doctrine can NOT be used to look backwards
Surveys:

1. A survey is admissable to prove state of mind if the methodology is legitimate.  

2. Must have experts on hand to testify as to the method they used (foundational req.)
	Statements of intent:
1. Does not follow Pheaster Rule: cannot use statement to prove that a third party was there as well.

Statements of past state of mind:
1. Can’t use SOM to prove Declarant’s prior state of mind (e.g., “last week, I hated Joe”).

Follows Shepard unless it relates to declarant’s will.
.
	1. Trustworthiness Requirement

Proponent must prove this
Statements of intent:
2. Follows Pheaster Rule: can use statement about intention to do something in the future to prove that a third party was there as well. (e.g. I am going to meet ∆ in the parking lot)
Statements of past state of mind:

1. Can use evidence to prove the Declarant’s prior state of mind, emotion, or physical sensation. (e.g., Last week, I hated Joe”) if:

2. Declarant must be  unavailable.

· This is exception to Shephard rule.



	8. State of Physical Condition.
	Present Physical Condition:

1. Any statement of present physical condition is admissable.

2. State of mind at issue.

( Statements can be made to anyone.
	No past physical condition evidence allowed
	Past Physical Condition

1. Declarant unavailable.

2. state of mind at issue

3. Trustworthiness Requirement


	9. Medical diagnosis
	
	Statements for purposes of med dx or tx and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general chacater of the cause or external source therof insofar reasonably pertintent to dx or tx.

1. Statements made to anyone associated w/ providing med serv. (qn.aire, ER, recep, dr)
2. Statements made for purposes of med dx or tx

3. Statement made by patient or mother on behalf of child.

4. Motive must be consistent w/ purpose of obtaining med tx.

5. Content of statemetn must be relied on by doc in providing med tx or dx

6. Indicia of trustworthiness before admissable. 
	ONLY ALLOWED IN CASES OF CHILD ABUSE/ENDANGERMENT.

	10. Prior Identification.
	1. Declarant must testify.


	1. Declarant must testify

2. Declarant must testify that remember making id.

3. Declarant must be subject to cross examination. (very broadly defined – only needs to be present at trial and testify under oath.  Doesn’t matter if lost memory). 

( This is more lenient than CEC.  ( Need not be “fresh in mind.”

ID  can occur at least 2 weeks later

( No personal knowledge requirement.

( No true reflection requirement

If Decl remembers making ID, but not who it was, then person to whom ID was made can testify to ID by decl.
	1. Declarant must show that identification was made at a time when the crime or occurrence was fresh in his mind. 

2. Personal knowledge – must prove that you saw person well enough to make ID.

3. Declarant must testify that identification was a true reflection of his state of mind (how is this different than testifying to personal knowledge?  I think you’re just saying that need to testify to personal knowledge - -so if you have amnesia, then no good in CA.)
( FOR TEST:  Look for hypo where guy loses memory – can’t testify to personal knowledge so no good in CA, but probably ok in Fed ct. 

If Decl remembers making ID, but not who it was, then person to whom ID was made can testify to ID by decl.

	11. Past Recollection Recorded
	1. Person must come to court and testify to the requirements in the law (namely to establish an absence of memory).

2. Court will allow record to be read out ot the jury in the trial, and it will be entered into the record.

3. The record will not be entered into evidence unless the opponent wants it to be.

Recording on paper by W occurs at time W saw the event at issue.
	3. Statement must be recorded by the declarant or adopted by him.

· Must be adopted at the time the statement is recorded (NOT AT TRIAL). 

4. Record must clearly reflect declarant’s state of mind. (IS THIS THE SAME AS PERSONAL KNOWLEDGE?  OR THE SAME AS #4 IN CA?)
( Federal: couldn’t have police officer testify to report, if not expressly adopted by witness at time recorded.
	1. Declarant must have personal knowledge.

2. Writing must be at or near the time of the event and must be fresh in declarant’s memory. 

3. Writing must be made by the declarant or by someone else at his direction for the purpose of recording  

4. Writing must be an accurate account of declarant’s statement. 

( Ca: police officer can take down report, and witness need not adopt it,.

	12. Present Recollection Refreshed 

(“Oh, Now I Remember Rule!”)

When writing, etc. is used to jog memory.
	1. Can be writing or anything else (e.g., opera recording).

2. Writing (or whatever) can be used before or during testimony.

3. Adverse party may request copy of “writing”

	1. If writing is not produced in civil trial, court shall “make any order justice requires.”

2. In crim.trial, if not produced, testimony must be stricken  
3. If there is an objection that the material contains items that are not related to the subject matter of the testimony, the court can examine it in camera and excise portions of the materials not relating. 
	1. If writing is not produced, testimony of witness will be stricken (good faith exception)  
2. Adverse party may request copy of “writing.” and cross examine W re: information



	13. Business Records
	1. Made as a record at or near the time of an act, condition or event.

2. Made with personal knowledge.

3. Made in regular course of business.
4. Person had a duty to report. 

5. Qualified witness (custodian) testifies to the identity of the document and method of preparation (foundational element). 

6. Sources indicate the writing is trustworthy. 

7. Not in anticipation of litigation (disinterested parties).
· Insurance companies are generally not disinterested parties. 

· This is not in statute – mostly comes up in trustworthiness argument.

(  “Business” is defined very broadly.  Journalists’ notes and articles do not count, however.

( Absence of record is admissable to show event/occurrence did not occur (if made in reg. course of biz and trustworthy
Computer records:

Treated just like any other record  -- need to establish: 

· Witness can demonstrate that th ecomputer record is what the proponent claims.

· Witness sufficiently familiar with record system.

· It is the regular pracitce of that business to make the computer record.

· must be trustworthy (usu. ok)

Multiple levels of hearsay:

Each level must meet an exception.

· If multiple business records, need custodian (foundation) for each one. 

· Biz records can be edited – the part that doesn’t meet an exception will be eliminated. 

If there is someone in the chain of reporting that doesn’t have a duty to report, the exception does not apply unless there’s another alt.
	1. Hospital records: only information necessary to diagnose and treat would come in under medical exception (no info about cause of accident allowed)
2. Statements including opinion, diagnosis are also admissible under this rule 

· As long as conclusions based on facts. 

· Underlying facts inadmissable if don’t meet an exception.  

· So federal you could include diagnosis and prognosis (whereas CA only diagnosis).


	1. Hospital records: more liberal than fed – if overall record has to do with diagnosis and treatment, the entire thing is treated as biz record

· .So could allow statements about the cause of the accident.



	14.  Official Records
	1. Person making record must have a duty to report.

· Off-duty officer has duty.

· Retired officer has no duty.

2. Trustworthiness requirement.

                  ( usu. ok.

3. Applies to both criminal and civil cases.

( Broader than business records (Katrina example). Doesn’t need to be ordinary course of business.
( Can be certified so maker of record need not testify. (i.e., don’t have “custodian” requirement). 

( Absence of record is admissable to show event/occurrence did not occur.


	1. Public officers or agencies’ records, reports, statements, data, in any form that covers.  Includes:

·  Activities of an agency or office.

· Matters observed pursuant to legal duty (but see law enforcement exception).

· Factual findings from investigations/hearings in civil actions and proceedings OR criminal proceedings against the gov’t.  

· But NOT matters observed by law enforcment in criminal cases ( THIS IS MAIN DISTINCTION B/W FED AND CA!!  not as biz exc
·  Police reports are admissable only if they are routine, non-adversarial and are not part of an investigation specifically designed for a particular crime at issue.  

2. gov’t report can incl. cit. info.
2. Includes opinions  rendered in official reports. 


	1. Writing is made by and within the scope of the duty of a public employee.

2. Writing made at or near the time of the act, event or condition.

3. trustworthy

4. applies to both crim and civil cases

5. no bar on law enforcement like FRE

	15. Judgments of Previous Convictions
	1. Conviction can only be used to prove a fact that was essential to the criminal jmt. 

2. Conviction is not determinative – to be weighed by jury along with other evidence.
	1. Prior conviction of crime punishable by death or more than one year in prison.

2. Can be used in criminal prosecution and civil action if the conviction is a prior conviction of the person accused in the present proceeding.  

· But not when offered by the gov’t in a criminal prosecution for purposes other than to impeach.  

3. Does NOT include “no contest” pleas.   
	1. Final jmt in a felony conviction.

2. Can be used only in civil action to prove any fact essential to the crim. jmt.
3. Includes “no contest” pleas.



	16. Treatises and Commercial Lists

(documents people rely on for expertise)
	1. Commercial publications are admissable when generally used and relied upon (ex: Kelley Blue Book- to prove value)
  
	1. Treatises limited to use in connection w/ an expert witness (useful to cross-examine witness).
· Not limited to facts of general noteriety.

· Treatise can be read into evidence, but not received as an exhibit.


	1. Historical works, books of science or art (e.g., treatises, and published maps or charts are admissable, BUT limitations: 

· only when offered to prove facts of general noteriety/knowledge 

· So no medical treatises allowed in med malpractice case.



	17.  Statements of Family History.
	In general: 

1. Declarant unavailable.

2. No requirement of personal knowledge.

Statements Concerning Other’s Family History:

1. Proof that the Declarant was so loosely associated with the subject that he is likely to have accurate information, OR

2. Related by blood or marriage.
	1. Allows use of religious records, marriage, birth, death certificates.

2. Allows use of family bibles, records.

3. Allos use of public records of vital statistics (births, deaths, marriages).
	1. Trustworthiness requirement.

2. Allows family bibles, book, church records, marriage, birth, death certificates.



	18.  Ancient writings.
	
	1. Statement that is 20 or more years old 

2. Authenticity has been verified.


	1. Statement that is more than 30 years old

2. Has been relied on by persons having an interest in the matter.

	19. Reputation
	This is an exception to hearsay rule under common law and FRE  (AND CA??).  
	
	

	20.  Statements Describing Child or Spousal Abuse. 
	1. Generally apply when child is testifying or unavailable to testify or incompetent or even traumatized.
	
	


CHARACTER EVIDENCE

Don’t confuse this with impeachment – applies only when you’re trying to prove an element of the case.

Two-step Process for Using this evidence.

1. Identify the purpose for which the evidence of character is offered.

i. If character at issue, then no problem – can use any form of character evidence.

2. Consider the type of evidence offered to establish character.

i. Specific acts, reputation, opinion.  

	
	Both Federal and CA
	Federal 
	California

	In general
	Forms of proof of character:

1. Specific act evidence 

2. Reputation

3. Opinion

Potential purposes of C.E.:

1. Character at issue:

· Can use any form of character evidence.

2. Circumstantial character:
· Never admissable in civil case. 

· In criminal, can only be used when meet certain conditions (see below).

· “Specific acts” 

Look for trick qn where evidence has two usages – one circumstantial and one not.
	
	

	CHARACTER IN ISSUE

	In general
	1. Can use any form of character evidence when character at issue.

2. Civil examples

· Look for defamation or where knowledge is at issue. 

· E.g., custody battle to find a fit parent

· E.g., complaint for negligence in allowing unfit person to use motor vehicle or other dangerous object.

· E.g., negligent hiring

· E.g., libel suit: using poor reputation to show there’s little/no damages.

· E.g., punitive damages.

3. Criminal

· Very rare

· E.g., entrapment – pros can show D predisposed to commit crime.
	
	

	
	
	
	

	Circumstantial Character

	In general 
	General Rule: Cannot use character evidence to prove conformity with character.  

Exceptions :

1. D introduces evidence of D’s good character.

2. D introduces evidence of V’s character.

· But see Rape Shield statutes.

3. Other crimes or bad acts by D – McCormick exceptions.  (note: this is not considered circumstantial character evidence).

4. Habit.

5. Similar Happenings

Generally not admissable:

1. Subsequent precautions

2. Offers in compromise.
	
	

	1. D introduces evidence of D’s good character
	1. D can introduces evidence of good character tending to show he didn’t commit crime.

· Must be trait pertinent to crime.  

· D can introduce opinion and reputation only.  

Then prosecutor can:

1. Cross examine D or D’s witnesses on reputation, opinion, AND specific acts.  Two requirements for specific acts:
(1) relevant to character trait at issue; 

(2) some basis for accusation (will be done outside presence of jury).

2. Introduce extrinsic evidence of witness’ poor character (e.g., witnesses).  

· Can include reputation and opinion, but not specific acts.

· For reputation, can include false rumours: “there are rumours that…”
3. THIS IS ALL SUBJECT TO LIMITATION BY JUDGE.  Needs to be some basis for claims asserted by prosecutor.
	
	Prosecution can offer evidence of violent character of D if D introduces evidence that victim was violent.

· Including specific acts? 

Prosecution can bring in evidence of D’s prior sexual offenses if D is accused of another sexual offense.  THIS IS BOTH FED AND CA, RIGHT (SEE BELOW)?

	2. D introduces evidence of V’s character.
	General Rule: D can introduce evidence of victim’s character.

Then prosecutor can rebut evidence – nuances???


	1. D can introduce opinion and reputation only.  

Prosecution can offer evidence of victim was peaceful if D introduces evidence that victim was violent.  NOT IN CA??
	1. D can introduce opinion, reputation, and specific acts.



	a. Rape Shield  Exception
	General Rule: Cannot introduce evidence of the victim’s sexual history to prove consent.

EXCEPTIONS:

1. V’s prior consensual sex with D.

2. V’s sexual activities with other persons when offered to show: 

(a) someone else is source of semen

(b) physical consequences of alleged rape: pregancy, VD, etc.

2. Attacks on credibility (impeachment)

3. Used to show motive to lie. 

· e.g., Cheating on husband, don’t want to get caught, so say raped.

4. Would otherwise violate D’s constitutional 6th Amd rights if excluded.

Sexual History of D:

1. In criminal case, the prior sexual history of D is admissable.

NOTE: still subject to unfair prejudice analysis.
	Sexual History of D:

1. Evidence of D’s prior sex conduct in civil cases dealing with sexual assault or child molestation is admissible.

· Controversial, since this is circumstantial character evidence.

· Need not even be conviction, can be allegation.

· Elk Lake school case. (remember balancing – failed balancing test).


	

	3.  Other Crimes or Bad Acts Evidence
	Main idea: Prosecution can introduce prior acts evidence without waiting for D to “open the door” if meet exception (see below).

1. Can be used in BOTH criminal and civil cases. (but 95% of cases where this comes up are criminal)

2. Evidence is usually specific acts.

3. This isn’t circumstantial character evidence here – not being used to show D acted in accordance with character.

This is all subject to balancing test!  Can also get limiting instruction.

No “pattern” evidence allowed – must fall within exception.

This almost always takes the  form of extrinsic evidence (mostly calling witnesses).


	
	

	a.   Statutes


	Evidence of crime/act if not admissable to prove that the D acted  in accordance with his character generally BUT admissable for other purposes: 1) Proof of motive; 2) Opportunity; 3) Intent; 4) Preparation; 5) Plan; 6) Knowledge; 7) Identity; 8) Absence of mistake or accident.

List is not exhaustive.
	
	Statute (in addition): 

In sexual crime, D did not act in good faith about consent of victim.



	b.  McCormick’s 9 Categories of Admissable “Other Acts” Evidence
	1. Same Transaction/ “Res Gestae” 

· To complete the story of the crime. 

· placing it in the context of nearby and contemporaneuous happenings.


	
	

	
	2. Larger Plan

· To prove the existence of a larger plan, scheme, conspiracy, of which the crime on trial is part.

· Relevant to show motive, identity and intention.
	
	

	
	3. Modus Operandi/Signature

· Pattern and characteristics of the crimes must be so unusual and distinctive as to be like a signature.

· Must be close in time, so it is not a copycat crime.

· Tied to identity

· Be careful that goes to identity.  If identity not in issue, then can’t use this evidence for circumstantial character purpose. (e.g., kick in ribs hypo – can’t use to prove self-D).
	
	

	
	4. Propensity for unusal and abnormal sexual relations.
	
	

	
	5. Knowledge/Absence of Mistake or Accident.
	
	

	
	6. Motive

· May be probative of identity, or malice, specific intent.

· Can be tied to #1, completing the story.

· Evidence of drug addiction can be used to show motive (although “drug addiction is not specific act, this is sort of weird non-specific-act case that has worked its way into case law) (nurse demerol hypo).
	
	

	
	7. Opportunity – access to or presence at the scene of the crime.
	
	

	
	8. Acting w/ Malice, Deliberation or Specific Intent (no motive)
	
	

	
	9. Identity

· Identity must be at issue (e.g., D has alibi).
	
	

	
	10. Other non-circumstantial purpose – list not exhaustive.
	
	

	c.  Evidentiary Standards for Admitting “Specific Act” Evidence
	1. Proponent must make a clear non-circumstantial character argument why particular evidence is admissible. 

2. Judge decides if evidence has a tendency to prove the issue in such way by appropriate standard.

3. Judge then balances probative value vs. prejudicial effect.

Majority: if specific act was prosecuted in previous criminal case, acquittal in does NOT preclude introduction of other acts evidence.
	1. “Jury Could Reasonably Find” standard – very low standard.


	3. “Preponderance of Evidence” standard – more likely than not.



	4. Habit
	Rule:

1. Applies to regular response to a repeated situation.

· Distinguish from character, which is more general (e.g., good driver, compared to stops, looks both ways every time).

2. Action must be every time you do something. 

· “often” is not enough.

3. Must be unreflective behavior:

· Staying home on Shabbat is not a “habit.”

4. Routine practice of organization is admissable.  

· Must be specific and witness must have personal knowledge of the practice.

· Testimony need not be given by person who carries out the business practice.

· e.g., bar’s regular service of serving intoxicated person.

· e.g., A nurse’s routine practice of taking blood samples.

· e.g., requirement to punch time card.

5. Can use absence of regularly-made record to prove event did not occur.

· e.g., company always records slip and fall accidents.  No record indicates no accident.
	Very liberal use of habit evidence.


	

	5. Similar Happenings
	1. General Rule: Proponent must show a substantial similarity of circumstances.

2. Events can happen before or after incident in question, unless notice is an issue, then only the events that occurred prior to the one in qn will be admissable.

3. Evidence of past safety (e.g, no reports) admissable if D can show that:

(a) Conditions were the same.

(b) Had there been any injuries, they would have been reported to the D.

( Subject to balancing test

( Can be contemporaneuous (e.g., P suffers whiplash on bus, can introduce evidnce that 3 other people suffered whiplash).


	
	

	Subsequent Precautions
	Inadmissable to show:

1. negligence;

2. culpability.

But admissable to show:

1. Impeachment

· Must argue that witness is being dishonest – if witness says, “at time, this was considered safest option” then can’t impeach based on witness changing mind since that time.

· E.g., witness says “this is the safest design available” or “there is no hazard” (followed by a warning).

· E.g., D argues danger is obvious, then later puts up signs.  

BUT THIS IS DISCOVERABLE (even though later inadmissable).


	Also inadmissable to show 

1. a defect in product, design, or warning; 

2. to prove S/L.

Also admissable to show:

1. Ownership

2. Control

3. Feasibility of precautionary measures, if raised by D.
· Broad vs narrow??

· If D says “nothing more could have been done,” this open this door.

· Courts generally treat a statement like “the measure wouldn’t have helped” as putting feasibility at issue.

· Alternative really must not be practicable – not just “more practicable” or “safer.”

· FED USES NARROW.
	Also admissable to show:

1. S/L.  



	Offers in Compromise
	General rule: Settlements, statements made during settlement negotiations, or willingess to compromise is inadmissable.

· This includes collateral statements and admissions made in connection with settlement offers. (THIS IS FREQUENTLY TESTED!)

Old rule: need “magic words” to make inadmissable.

Modern rule: no such need for “magic words.”

Offers to make guilty pleas, or later-revoked pleas, also inadmissable. 
	1. May be admissable to prove bias/prejduce of a witness, negating a contention of undue delay, or proving obstruction of a criminal investigation/prosecution.

2. “Good Samaritan” rule: Offer or promise to pay hospital bills inadmissable to prove liability for injury.  

· But collateral statements here are admissable! (CONFIRM)
· Williams doesn’t think collateral statements really come up much in offers in compromise. 


	1. May be admissable prove other things, such as bad faith insurance.

2. CEC “Good Samaritan” rule: combined with settlement rule, so collateral statements are inadmissable!.



IMPEACHMENT

	
	Both Federal and CA
	Federal 
	California

	In general
	Direct Examination:

1. No leading question on direct exam unless:

(a) Procedural and undisputed facts

(b) Hostile witness

(c) Very small child.

(d) On occasion, if witness is having tough time.

2. You may now impeach your own witness.

3. But can’t call witness for primary purpose of illiciting otherwise-inadmissable testimony (e.g., hearsay).  

· But must be CLEAR that this is primary purpose.

· If there is question as to how witness will testify, or if genuinely surprised by testimony, then can impeach using otherwise-admissable hearsay??
Purpose of impeachment is to derogate credibility ( distinguish from contradiction.

Cross Examination:

1. When cross examining the witness about details, then cross is limited to scope of direct.

2. If cross-examining for impeachment, can go outside the scope.  (e.g., test for lying, bias, prejudice, inconsistency).
	
	

	Classic Impeachment Categories
	1. Witness demeanor

2. Character of witness’ testimony – is it believable?

3. Witness’ capacity to perceive, recollect or communicate about any matter to which s/he testifies.

· E.g., trees in the way.

· E.g., drunk, affecting perception and recollection.

4. His/her character for honesty or veracity or their opposites.

5. Existence of bias, interest or motive.

6. A statement that’s inconcsient with any part of testimony at hearing. (here, not used for hearsay purpose, but to impeach credibility).

7. The existence or non-existence of any fact testified to by him/her.

8. His/her attitude toward the action, or twoard the giving of testimony.

9. His admission of untruthfulness.
	Fed has no such list, but common law – same as CEC list.
	List is from CEC.

	1. Contradiction
	Collateral Matter Rule
1. Although cross examination is allowed on collateral issues, no extrinsic evidence on collateral matters!

· E.g., guy in Seattle 1 month ago.  Can’t introduce witness to say wasn’t there. 

· E.g., drug tests after guy testified didn’t know what drugs looked like.

· Any time we are dealing with witness’ credibility with respect to the case before the court, credibility is never considered collateral! 

· (BUT NOTE: DOESN’T NECESSARILY MEAN YOU CAN CROSS EXAMINE ON ISSUE – SEE CA RULE FOR 

If not collateral, can bring in extrinsic evidence.
	Treat the same as in Oswalt case.
	No “collateral matter” rule; however, this is treated as matter of unfair prejudice or consumption of court time under balancing test. 

	2. Showing Character of Witness
	
	
	

	a.  Prior Criminal Convictions
	
	ADD FEDERAL TEST!!
	1. Felony convictions are admissable, but subject to balancing test – i.e., if danger of unfair prejudice outweighs probative value, ct may exclude.

· This is just the general balancing test – i.e., D has to show unfairly prejudical by preponderance, and must subst outweigh prob value.


	b. Bad Reputation for Truth and Veracity
	1. In general, you can use reputation or opinion evidence to impeach. 

· e.g, bring in testimony that witness is reputed to be pathological liar. (isn’t this extrinsic evidence??)
2. But no extrinsic act evidence.  (Sada case – if judge had been present, all pros could have done is cross-examine – so no extrinsic act evidence.)


	Must go to honesty or veracity, as in CA?
Generally, evidence of specific acts not admissable to prove character of witness, however judge may use discretion to allow inquiry of specific acts on cross-exam.   CA TOO?
	Evidence of character other than honesty or veracity inadmissable.

	c. Prior bad acts
	Criminal proceedings – remember, can attack credibility using reputation, opinion, and specific act evidence if meet requirements above.  (can even use extrinsic evidence for reputation and opinion).
	1. Civil Case: 

· Judge MAY allow inquiry into specific instances probative of truthfulness or untruthfulness on cross-exam  (no extrinsic).

· Rehabilitation of witness– Evidence of a witness’ character for truthfulness admissable ONLY if her character for truthfulness has been attacked.  (equivalent CA rule?)

	1. Civil Case: 

· Evidence of specific conduct inadmissable, even on cross-exam.


	3. Prior Inconsistent Statements
	Can impeach witness with inconsistent statement any way you want (e.g., cross examine, extrinsic evidence), but:

( must give person an opportunity to explain or deny making the inconsistent statement.
	1. Proponent not required to disclose content of inconsistent statement before asking the witness … can go right into it 

· but if opposing counsel makes a request, then you have to disclose basis for cross-examine. 
2. Don’t need to examine witness before introducing evidence , so long as give witness opportunity to explain or deny statemetn.
3. Not admissable to prove truth of matter asserted, only to impeach (so there would be limiting instruction).

· However, a prior inconsistent statement made under oath is defined as not hearsay.
	1. CA does not have word “prior” in those statutes 

· so only if witness makes inconsistent statement after h/she testified, can impeach with inconsistent statement made after she has testified.
3. Admissable both to (1) impeach, and (2) prove the truth of the matter asserted. 



	Prior Consistent Statements
	
	
	

	4. Sensory or Mental Defect
	
	
	

	5. Bias
	
	
	

	
	
	
	


