Criminal Law Outline
I. JURISDICTION AND GENERAL INFORMATION

A. In Criminal Law, the “generally accepted view” is the common law rule. However, specific federal and state statutes have overridden the common law with new rules.
B. COMMON LAW CRIMES: A common law crime is one created and enforced by the judiciary in the absence of a statute defining the offense.
1. No Federal Common Law Crimes

(1.) Federal criminal law is governed entirely by statute. 

(2.) There are common law crimes in DC   
2. Majority View: The majority of states retain common law crimes.

3. Minority View: Approximately 20 states have abolished common law crimes, and generally replace them by comprehensive criminal code. Often, these states maintain common law defenses (insanity, self-defense)

4. Statutory Crimes:


(1.) State legislatures are the primary source of criminal law.

5. Model Penal Code: Persuasive (not binding) comprehensive and coherent body of criminal law. Often considered the single most important source of general common law.
C. CLASSIFICATION OF CRIMES

Two Types of Crimes:

1. FELONIES: Crimes punishable by death or imprisonment exceeding 1 year
At common law –   MM LAB RMRS (Murder, Manslaughter, Larceny, Arson, Burglary,






Robbery, Mayhem, Rape, Sodomy)
2. MISDEMEANORS- Crimes punishable by imprisonment less than 1 year or by fine only

At common law- all crimes not felonies (including assault and battery)

1. Malum in Se- Crime that is evil and wrong in itself, (theft and crimes against the person); and/or inherently evil: Robbery, Larceny, Battery, Murder, 

2. Malum Prohibitum- Crimes which are legislatively prohibited (speeding, possession, hunting without a license); not wrong in themselves
3. Infamous Crimes
(1.) Common Law:  Crimes involving fraud, dishonesty, or obstruction of justice.

(2.) Modern Law: Expanded to include all felonies.
D. CONSTITUTIONAL LIMITATIONS ON CRIMES

1. NO EX POST FACTO LAWS: an EPFL is one that operates retroactively to:

(1.) Make criminal an act that when perpetrated was not criminal


(2.) Aggravate a crime or increase the punishment therefore
(3.) Change the rules of evidence to the detriment of criminal ∆s as a class

(4.) Alter the law of criminal procedure that deprives ∆s of a substantive right.
2. NO BILLS OF ATTAINDER (BOA): A BOA is a legislative act that inflicts punishment or denies a privilege w/o a judicial trial.

E. MERGER
1. Common Law Rule

(1.) If ∆ committed a felony and a misdemeanor, the ∆ could only be convicted of 

one.  The misdemeanor merged into the felony

(2.) However, if the same act (or series of acts were part of the same transaction) constituted several felonies, there is no merger of any of the offenses
2. Modern Rule

(1.) One who solicits another to attempt a crime cannot be convicted of both the solicitation and the completed crime (If the person who solicited it does not commit it)
(2.) A person who completes a crime after attempting it may NOT be convicted of both the attempt and the completed crime.

(a.)  Exception: Conspiracy does NOT merge with the completed offense

(3.) Lesser Included offenses merge into greater offense. 
(a.) Lesser Included offense: A crime that consists entirely of some, but not all, elements of the greater crime.


(b.) Rape includes battery, but lesser included offense is merged into rape.

(4.) No Double Jeopardy: Prohibition against multiple punishments for the same offense when the punishments are imposed at a single trial. Jeopardy attaches when the first witness takes oath. 

(a.) NOTE: Imposition of cumulative punishments for 2 or more statutorily defined offenses, specifically intended by the legislature to carry separate punishments, arising from the same transaction, and constituting the same crime, and does NOT violate the Double Jeopardy Clause Prohibition
II. ELEMENTS OF A CRIME

Elements of a Crime

1. Mens Rea: (guilty mind): The mind state or intent of the D. at the time of the act 

2. Actus Reus: (guilty act): A physical act (or unlawful omission) by the defendant
3. Concurrence: The physical act and the mental state existed at the same time. The 

intent must have prompted the act.
4. Causation: A harmful result caused (factually and proximately) by the defendant’s act.
A. MENS REA-   mental state/state of mind  
Common Law

1. PURPOSE: To distinguish between inadvertent or accidental acts and acts performed with a “guilty mind”.  Every crime (except strict liability) requires a guilty mind.
(1.) Regina v. Faulkner: Though the theft felony was intended by the D, it can’t be proven that he intended to burn the ship down “maliciously and unlawfully”.  
(2.) EX: A plans on killing B.  On his way to B’s house, A accidentally (but not negligently) runs over and kills him. A is not guilty of killing B because there is no intent
2. SPECIFIC INTENT: When the definition of a crime requires not only an act, but the doing of it with a specific intent. There are some defenses to specific intent crimes

(1.) Major specific Intent Crimes and the intent required


(a.) Solicitation: Intent to have the person solicited commit the crime


(b.) Attempt: Intent to complete the crime (ALL attempt crimes)


(c.) Conspiracy: Intent to have the crime completed


(d.) Intent Murders: Intent to kill and intent to inflict serious bodily harm


(e.) Assault: Intent to commit a battery
(f.) Larceny: Intent to permanently deprive another of his interest in the property taken


(g.) Robbery: same
(h.) Burglary: Intent at the time of entry to commit a felony in the dwelling house of another


(i.) Forgery: Intent to defraud


(j.) False Pretenses: same


(k.) Embezzlement: same 
(2.) Full Definitions

(a.) Larceny- trespassory taking and caring away personal property known to be that of another with the intent to permanently deprive.
(b) Burglary- breaking (the plane of) and entering a dwelling house of another in the nighttime with the intent to commit a felony

3. DEFENSES TO SPECIFIC INTENT CRIMES:  Certain defenses are made available to specific intent crimes, not made available to general intent crimes.
(1.) Reason: Specific intent crimes require a more sophisticated mental state than general intent crimes and thus require a greater awareness before convicting one of such a crime.

(2.) Diminished Capacity (eliminated in CA as a mitigating factor for defense)
(a.) Voluntary intoxication- Defense is that ∆ was so drunk, that he didn’t intend to commit the criminal act.  It may be used as a defense if it negates the specific mens rea for the commission of the crime.  It cannot be used as a defense against SL crimes or malice crimes.

(1.) Larceny- intent to steal

(a.) ∆ can try to show he was so intoxicated that he mistakenly took the item believing it was his own

(2.) People v. Hood: Intoxication is only a defense for a SI crimes. Here, the assault was a GI crime, so intoxication can not be used.
(b.) Involuntary intoxication-complete defense (both specific and general intent crimes.)  


(c.) Mental illness (short of insanity)

(1.) Severe psychosis- The ∆ must show his full and normal mental capacity were absent




(2.) EX: Twinky defense- chemical imbalance
(3.) Unreasonable Mistake of Fact
(a) Objective test: What a reasonable prudent person would do.



(1.)  See State v. Williams
(b.) Mistake of fact- A valid defense where it negates the existence of a mental state required for the commission of a crime

(c.) Honest and Reasonable Mistake (complete defense)




(1.) I thought this was my book




(2.) I thought he was running at me to attack



(d.) Honest but Unreasonable Mistake (defense for SI crimes ONLY)

(1.) Mistake is not reasonable to the objective person, but the ∆ subjectively thought action was reasonable




(2.) I’m intoxicated and I walk into a house that is not my house.



(3.) Mitigation from SI to GI (Burglary( Trespass)

(c) Exception: Strict Liability Crimes (see below)



(d.) Reasons for having mistake of fact
(a.) Allows self-defense

(b.) Don’t want to punish negligent people

(c.) Demands too much on society (must always be right) 



(e.) Reasonable is society-driven: changes over time. Objective



(f.) NOTE: H&R mistake of fact is a defense for a general intent crime. 


 
(4.) Mistake of law- Ignorance of the law is NEVER a valid defense

(a.) Exception: Only valid where statute has not been reasonably made available to the public. Or when ∆ relied on a statute that was recently overturned 

(5.). Unconsciousness: The ∆ was not aware of action. UC is a complete defense to homicide b/c it negates the capacity (mens rea) to commit any crime at all.  There is an act, a causation, but no criminal mental state.  
(a)  People v. Newton : D. argued diminished capacity and was found guilty at Trial Court level. Appellate Court examined unconsciousness (not diminished capacity) D. lawyers didn’t argue it but presented evidence for it. RESULT: Judge should have instructed jury anyways (sua sponte) Judgment reversed.
(b.) CA- unconsciousness NOT eliminated as defense. 
(c.) Voluntary intoxication can be used though unconsciousness as a defense- EX: mitigating murder to involuntary manslaughter
(d.) People v. Decina D. was driving a car on the highway when he had an epileptic attack. This caused him to lose consciousness, swerve the car, and hit and kill 4 bystanders on the sidewalk. D. claimed defense of unconsciousness RESULT: guilty! Unconsciousness was foreseeable, thus negligent.
4. MALICE: Although there is a specific intent to the malice crimes, the defenses available to specific intent crimes are NOT available to malice crimes

(1.) Common-law malicious destruction of property and arson.

(2.) Prosecution need only show that the ∆ recklessly disregarded an obvious or high risk that the particular harmful result would occur.
5. GENERAL INTENT: All crimes require a general intent. GI is an awareness of all factors constituting the crime (∆ aware that she is acting in the proscribed way and that any attendant [accompanying] circumstances required by the crime are present). 
(1) EX: False Imprisonment- ∆ must be aware that she is confining the person and that the confinement is illegal or without consent.

(2.) Jury can infer GI from merely doing the act.  No need for evidence specifically proving general intent.

(3.) Transferred Intent- IF the ∆ intended to cause a harmful result to a particular person or object, and, in trying to carry out that intent, caused a similar harmful result to another person or object, her intent will be transferred form the intended person to the one actually harmed. There is the same state of mind.

(a.) Any defenses available to the intended crime are available for TI. 

(b.) Most commonly applied to homicide, battery, arson.  

(c.) Exception: Felony Murder

(d.) TI does NOT apply to attempt crimes.
(4.) Major GI crimes



(a.) Rape- unlawful sexual intercourse with a woman against her will.

(1.) Prosecution doesn’t have to prove intent to rape.  Only need commission of the act. The mental state is inferred. 

(b.) Battery- unlawful application of force to the person of another

(1.) guilty where strike under reckless or crim negligent conduct, don’t specifically need to intend to hit victim

(c.) Arson- malicious burning of the dwelling house of another

(d.) Kidnapping

(e.) Involuntary manslaughter

(f.) Malignant Heart Murder 
(5.) NOTE: The defenses available to SI crimes are NOT available to GI crime
(6.) Motive- The reason or explanation underlying an offense. Motive is immaterial to substantive criminal law.
(a.) A homeless woman steals so that he starving children may eat.  Despite the noble motive, she could be held criminally liable because her intent was to steal.

6. STRICT LIABILITY CRIMES: A crime that does not require awareness of all the factors constituting the crime.  There is absolute liability with no defenses available.  Simply because the physical act has taken place, it is enough. No mens rea necessary.
 
(1.) EXAMPLES: 
 

(a.) Statutory rape 
(b.) Bigamy

(c.) Violations of regulatory offenses (selling liquor to a minor)


(2.) Some SL crimes can be struck down as unconstitutional.


(a.) SL for failure to register as a felon.

(3.)  Regina v. Prince (not exactly SL, but close): The offender truly believed the girl was over 18. However, based on statutes he runs the risk of committing the crime even if without intending to.  The D. should have made sure that he was committing no crime before he engaged in the act.
(4.)  CA- very little SL left. Reasonable mistake defense is NOT available.
7. THEORIES OF LIABILITY
(1.) Direct liability- the person who does it. Accomplices/ co-conspirators to the crime are directly liable for criminal conduct.

(2.) Vicarious liability- Held criminally liable for the conduct of another (crime (usually an employee).  

(3.) Enterprise liability- Liability of corporations and associations for criminal act


(a.) Common law- No liability b/c of inability to form criminal intent



(b.) Modern law- Can be held liable, most often vicariously liable 



(1.) Act within Scope of Office- Agent acting on behalf of 

corporation and with in the scope of his office 



(2.) “Superior Agent Rule”- Agents sufficiently high in corporation
B. ACTUS REUS (PHYSICAL ACT):  For there to be criminal liability, the ∆ must have either performed a voluntary physical act or failed to act under such circumstances imposing a legal duty to act.  An act is defined as bodily movement.  A thought is not an act.  Speech, however, is an act that can cause liability (perjury, solicitation)
1. VOLUNTARY:  The act must be a conscious exercise of the will.  An involuntary act will not be deterred by punishment.  

(1.) Non-voluntary Acts



(a.) Conduct that is not the product of the actor’s determination.

EX: A shoves B into C, and C falls over a cliff to his death. B. can NOT be held criminally liable

(b.) Reflexive or convulsive acts

(c.) Acts performed while ∆ is asleep or unconscious unless the ∆ knew he might fall asleep or become unconscious and engaged in dangerous behavior.
2. OMISSION AS AN ACT: Most crimes are committed by an affirmative act (commission) rather than non-action, but sometimes a ∆’s failure to act will result in criminal liability provided 3 requirements are met: 
(1.) Legal Duty to Act: ∆ must have a legal duty to act under the circumstances. A legal duty can arise from the following sources:

(a.) A statute (reporting an accident)

(b.) A contract obligating the ∆ to act (lifeguard or nurse)
(c.) Barber v. Superior Court: Dr. stopped providing nutrients, in the form of I.V., to a patient in a coma. Commission or omission? RESULT: No duty to act unless there is a legal duty. Here there is legal duty, but external circumstances (CA- Right-to-die allowed (Jx-specific; FL-no))

(d.) A close relationship between ∆ and victim (parent and child, spouses)
(1.) State v. Williams: Parents did not seek medical attention. Failure to act.  They should have reasonably known (smell). 
Parental duties: minimal level of care. RESULT: Guilty

(2.) Parent has not duty to act if acting puts their life in danger, or if they have no possibility of knowledge of the threat to child.

(e.) Voluntary assumption of care by the ∆ to the victim


(1.) Generally, no obligation or duty to help others in distress
(2.) BUT, once aid is rendered the Good Samaritan can be held liable for not satisfying a reasonable standard of care

(3.) Obligation arises if you observe a crime and where you won’t suffer harm from intervening


(f.) The creation of peril by the ∆
EX: Pushing B into a pool thinking he can swim.  If you take no steps to help and then B drowns, you can be held criminally liable
(2.) Knowledge of Facts Giving Rise to Duty: The duty to act arises when the ∆ is aware of the facts creating the duty to act (parent must know child is drowning before duty arises).  Sometimes the law will impose a duty to learn the facts (lifeguard has a duty to act even if someone drowns while he is asleep on the job)
(3.) Reasonably Possible to Perform: It must be reasonably possible for the ∆ to perform the duty or to obtain the help of others in performing it.
(a.) EX: A parent who is unable to swim is under no duty to jump in the water to attempt to save his drowning child 
3. POSSESSION AS AN ACT: Criminal statutes require that ∆ have control of the illegal item for a long enough period of time to have had the opportunity to terminate the possession.  The ∆ must be aware of his possession, but need not be aware of its illegality

C. CAUSATION - Prosecution must prove act, intent and causation beyond a reasonable doubt. If intent and act there, but you don’t cause the harm, then NOT GUILTY

1. REQUIREMENT- Crime must be BOTH the Cause-in-fact and the Proximate Cause
2. CAUSE IN FACT/BUT FOR CAUSE: The ∆’s conduct must be the cause-in-fact of the result; i.e. the result would not have occurred “but-for” the ∆’s conduct.
3. Common law rule:  The death must occur within a year and a day from the infliction of the injury or wound. Many states have abolished this rule.

4. PROXIMATE CAUSE: When the causes are close in time and space to the actual harm and the actor is the reason for the cause. The PC is the final and direct cause leading to the result (death). ∆ is responsible for all results that occur as a “natural and probable” consequence of his conduct. The “but for” cause becomes proximate cause when the intervening event is not superseding nor foreseeable. (The chain of proximate causation is broken only by the intervention of a “superseding factor”)
(1.) Not all CIFs are proximate causes- It depends on the circumstances.

(a.) EX: Drag racing death (C-I-F, but not necessarily the PC).  The other drivers were CIFs but the intervening act (the one driver swerving) is NOT reasonably foreseeable (the drivers are suppose to have skill)
(2.) Commonwealth v. Atencio: Other players of Russian Roulette were part of the act.  Their agreement/participation was the cause-in-fact of person killing himself. However, it was foreseeable that intervening act (the guy who pulled trigger and killed himself) will cause death.  The intervening act is NOT a superseding act. Therefore, the CIF is also the PC and the other players are liable

(3.) You are always proximate cause if you are the cause (ex: pulling the trigger)
(4.) You can be proximate cause if the intervening act is reasonably foreseeable

(a.)  People v. Kevorkian:  Dr. was C-I-F.  The intervening act by patient was reasonably foreseeable to cause death. Dr. is also proximate cause. RESULT: Liable, but not guilty b/c legal argument. No malice and no intent when he didn’t pull the switch.
(5.) Intervening Acts: The intervening act will shield the ∆ from liability if the act is a coincidence or outside the foreseeable sphere of risk created by the ∆. (i.e if the intervening act is a superseding event)

(a.)  Superseding Cause: The SC breaks the chain of proximate causation, resulting in the CIF to NOT also be a PC.  It’s a superseding cause if the intervening act is unforeseeable at the time the prior 
C-I-Fs occur that IA will occur

(b.) EX: Man knocks out neighbor on lawn, leaves him there, car 

later runs him over. The car is the IA. (Man is C-I-F, not the PC. IA was unforeseeable).  There is a superseding cause.  
(c.). Foreseeability: There is a substantial probability from the p-o-v of the ∆ that intervening act that causes death will occur. The ∆ is then liable for death b/c there is NO superseding event.
(d.) EX: Man knocks out neighbor on street, leaves him there, car 

later runs him over (Man is C-I-F, but not initially the PC.) However, the intervening act is foreseeable, so the CIF is also the PC and the actor is liable
(e.) The greater the chance the IA is foreseeable, the greater the chance the CIF will also be the PC.
(f.) In Re Joseph G.: The act of double suicide was foreseeable, so it is the C-I-F and proximate cause, but D. not liable murder. Each killed themselves independently. D. guilty of aiding and abetting only (but previously dismissed so guilty of nothing)
(g.)  Stephenson v. State: D. was C-I-F, but there was intervening act by the victim (poison suicide).  However, the intervening act was foreseeable as a commission or an omission (commission-no way to escape leads to more harm; omission-entrapment created a legal duty when she was injured and he didn’t seek medical help).  RESULT: guilty.
(h.) Failure of proper medical attention is not considered by law to be an intervening act.  But if the medical failure is so grotesque it could be considered unforeseeable
(1.) No matter how negligent, if a person dies because of blood loss caused by shooting, the shooter is the proximate cause
(2.) If both medical negligence and blood loss are the cause, both can be held liable.


(i.) An absence of an intervening act is NOT an intervening act




(1.) A ambulance coming late to pick up a victim.


(7.) The act is also the Proximate Cause even if:

(a.) Hastening Inevitable Results: An act that hastens an inevitable result is nevertheless a legal cause of that result.
(b.) Simultaneous Acts: Simultaneous acts by 2 or more persons may be considered independently sufficient causes of a single result.
(c.) Preexisting Condition: A victim’s preexisting condition that makes him more susceptible to death does NOT break the chain of causation.
III. CRIMES AGAINST THE PERSON

A. MURDER
COMMON LAW HOMICIDE

1. Murder: the unlawful killing of a human being with malice aforethought.

2. Voluntary Manslaughter: An intentional killing mitigated by adequate provocation
3. Involuntary Manslaughter: Unintentional killing resulting from ∆’s criminal negligent conduct or during the commission of an unlawful act.
1. Murder with Malice Aforethought (mens rea requirement)
(1.) Intent to Kill (express malice) 
(2.) Intent to Cause Serious Bodily Harm (∆ doesn’t intend to kill and wants to seriously injury victim, but victim dies as a result of the wound inflicted by ∆.
(3.) Felony Murder (intentional or accidental killing that occurs during the commission of a serious or inherently dangerous felony.  Malice is implied in the intent to commit the underlying felony.
(4.) Malignant/Depraved Heart (Gross Negligence): Unintentional killing that results from the ∆’s reckless conduct. 
2. NOTE:  Murder Requires: 

(1.) Malice Aforethought (as the mens rea for homicide):
(a.) The presence of 1 or more specific intents (4 types- see above)

AND

(2.) The absence of any legally recognizable justification/excuse OR The absence of mitigating circumstance
B. VOLUNTARY MANSLAUGHTER: Intentional killing distinguishable from murder by the existence of adequate provocation (ex: killing in the heat of passion: severe beating, watching a severe beating of a relative, seeing adultery) or diminished capacity.  
1. Elements of adequate provocation: At common law, provocation reduces murder to voluntary manslaughter if it meets four tests (if any fail, there is no provocation):
(1.) The provocation must have been one that would arouse sudden and intense passion in the mind of a reasonable person as to cause him to lose his self-control (Objective standard)

(2.) The ∆ must have in fact been provoked (Subjective standard)
(3.) The must not have been sufficient time between provocation and the killing for the reasonable person to cool. (Objective standard)
(4.) The ∆ in fact did not cool off between provocation and the killing. (Subjective standard)
 (b.) People v. Harris: The court determined, inter alia, that the night club beating and provocatory circumstances directly proceeding shooting was to such an extent that D. did not know where he was and thus it was reasonable that the killing could have resulted from an irresistible impulse before D.’s passion had cooled and voice of reason returned (even after 20 minutes)” Manslaughter instructions were correct.  


(c.) At common law, “mere words” were not adequate provocation

(d.) Modern law, whether “mere words” are adequate is a jury question
(1.) Descriptive words are always enough to cause provocation
(e.) 2 Types of Words: Insulting language v. Dangerous words (threaten)
(1.) Holmes v. Dir. of Public Prosecutions: The court determined, inter alia, that only the words of the most extreme and extraordinary character can reduce the crime.  Words do not justify enough provocation in a reasonable man to warrant a murder charge be reduced to manslaughter. WRONG! But he had intent to kill also.
(2.) People v. Berry:   The acts by the Deceased, over a period of weeks, were determined to understandably arouse passion of jealously, pain, and sexual rage in a reasonable man of average disposition to cause him to act rashly from this passion.  The court determined the D. was “in the heat of passion under an uncontrollable rage” when he killed Deceased. Words enough.  
(f.) When a reasonable person is thrown into a heat of passion, it is not necessary that their intent to kill is eliminated by that heat of passion


(1.) See Holmes:  There was heat of passion, but intent remained.
2. Elements of Diminished Capacity (In Some Jurisdiction)



(1.) Voluntary Intoxication


(2.) Mental illness, less than insanity

(a.) People v. Wolff: CASC redefined premeditation to give a greater scope for psychiatric testimony in cases where the D. committed a planned killing for an irrational motive (diminished capacity). Note: Doctrine later repudiated by state statute. (CA Penal Code Sec 189)

(3.) Will reduce a SI crime to a GI crime 
3. Only the intent crimes will be mitigated to voluntary manslaughter

4. Imperfect Self-Defense:  Murder may be reduced to manslaughter: 
(1.) When the ∆ was at fault when starting an altercation; or
(2.) When a ∆ asserts self-defense and kills the victim under an unreasonable but honest belief (objective standard) that his life was in danger 
C. INVOLUNTARY MANSLAUGHTER: 
1. Criminal Negligence: Criminal negligence requires greater deviation from the “reasonable person” standard than is required for civil liability. (Scale: 5, 6, 7) 

(1.) EX: A ∆ is driving 90 mph at 3 am in a back county road and a pedestrian jumps out and is killed by the driver; A man fires a gun into a room thought to be empty and someone is there, gets hit and dies; A man fires a gun into freight train, but a hobo is hiding there and is killed
(2.) Malignant Heart Murder will be mitigated to involuntary murder 

2. “Unlawful Act Involuntary Manslaughter

(1.) Misdemeanor Manslaughter (theory) - An unintentional killing in the course of a commission of a misdemeanor, although most courts (inc. CA) require the misdemeanor to be malum in se, or if malum prohibitum, that the death be foreseeable or the natural consequence of the unlawful conduct. 
(a.) Assault and battery at common law resulting in death
(2.) Felonies not included in Felony Murder- If a killing was caused during the commission of a felony, but does not qualify as a felony murder case, the killing will be involuntary manslaughter. 

(a.) EX: Non-inherently dangerous felonies: Larceny
D. STATUTORY MODIFICATIONS OF COMMON LAW CLASSIFICATION: Modern Law divides murder into two degrees.  All murders are second degree unless the prosecution can prove any of the following, which makes the murder first degree murder.
1. FIRST DEGREE MURDER
(1.) 1st Degree Intent to Kill Murder: PREMEDITATION & DELIBERATION
(a.) Premeditation: The ∆ actually reflected on the idea of killing, if only for a brief period of time (can be seconds)
(b.) Deliberation: The ∆ made the decision to kill in a cool and dispassionate manner.

(1.) Gilbert v. State: Elderly couple. Woman has major health issues that causes her constant pain.  The husband murders the wife because she asked him. RESULT: Euthanasia or “mercy killing” is not a defense to a premeditated murder charge in Florida. 
(2.) 1st Degree Felony Murder: A number of statutes list specific felonies and provide that if felony murder is committed during the perpetration of an enumerated felony, the killing is first degree murder.   

(a.)  The underlying felony must be inherently dangerous




(1.) BARRK: Burglary, Arson, Rape, Robbery, Kidnapping
(2.) CA- also: car-jacking, mayhem, train-wrecking, 5 sex-related forcible crimes.

(2.) People v. Phillips: Girl with eye cancer. Chiropractor says he can cure and doesn’t. Prosecution claims grand theft by false pretenses, thus felony murder. RESULT: Ct. uses People v. Williams to show that only felonies inherently dangerous to human life can be used to apply felony murder rule. Grand theft not inherently dangerous to human life, so NOT felony murder here.
(b.) The killing must occur during the perpetration of the crime and be related to it. If the crime terminated, then killing, ∆ can’t be guilty of FM



(1.) EX: Run over someone during getaway: guilty of FM 
(c.) Other felony murders that are inherently dangerous but not on the list are second degree murder rather than involuntary manslaughter

(d.) If murder occurs during the perpetration of a non-inherently dangerous felony, it is involuntary manslaughter (mis. manslaughter)
(e.) When the felony murder rule is combined with conspiracy law: If in the course of a conspiracy to commit a felony, a death is caused, all members of the conspiracy are liable for murder if the death was caused in furtherance of the conspiracy and was a foreseeable consequence of the conspiracy 

(f.) Limitations on Liability
(1.) The ∆ must be guilty of the underlying felony.  If he has a defense to the felony, he has a defense to felony murder. (ex: burglary)
(2.) The underlying felony must be independent of the killing. 

(a.) Felonies such as manslaughter or aggravated battery do NOT qualify as underlying felony for purposes of felony murder liability. An assault-based felony cannot be used for Felony murder 

(b.) People v. Sears: Prosecution argued for 1st Degree felony murder based on burglary when entering house, using intent to assault as the felony.  Felony murder can not be applied here.  The felony was not independent of the homicide.

(c.) People v. Ireland: a 2nd Degree felony-murder instruction may not be properly given when it is based upon a felony which is an integral part of the homicide and which evidence produced by the prosecution shows to be an offense included in fact within the offense charged. Here: assault w/ a deadly weapon. NO FM!
(d.) People v. Wilson: Felonious crime used for felony murder charge was burglary (this is wrong-it should have been intent to commit assault with a deadly weapon) and thus the entry is non-felonious.  If felonious, the intent to commit assault with a deadly weapon is part of the homicide and felony murder can not apply.
(3.) The death must be a foreseeable result of the commission of the felony

(4.) Liability for murder can be based on the death of a co-felon from resistance by the victim or police only under certain conditions.
(1.) Commonwealth v. Redline: Police fire back after co-felons rob a restaurant and run away shooting.  Co-felon dies.  Redline charged with robbery and felony murder. RESULT: Not liable for co-felon’s death because it is a justifiable homicide (Note: WRONG! Courts don’t follow this anymore)

(2.) People v. Washington: Robbery in a gas station.  Victim fires at co-felon. Co-felon shot and dies. RESULT:  Felony murder does NOT apply when there is no escalation of the crime beyond the extent of the crime committed. Escalation can be heighten threats, using human shields, malignant heart murder (now-Restricted) 
(5.) Courts split on whether felon is liable for death of an innocent party by the victim or police during the commission of the felony
(6.) Felon is not responsible for the death of his co-felon where there is enough time, space and distance between the two to separate their actions (ex: running in different directions)
(3.) Others: Some statutes make killings performed in certain ways first degree murder.  


(a.) EX: lying in wait, poison, torture to death.

(4.) Voluntary intoxication can never reduce murder to manslaughter. It can only reduce 1st degree to 2nd degree if it negates the premeditation or deliberation  

2. SECOND DEGREE MURDER

(1.) 2nd Degree Intent to Kill: without premeditation or deliberation
(a.) Occurs when only the subjective elements of provocation occur.  Objective test fails though.
(b.) People v. Caruso: The court determined, inter alia, that the chain of events caused the D.’s “gust of anger” (provocation) that led to the doctor’s death.  There was no time for the D. to deliberate here.   There was no plan to kill and no intent to injure (premeditation) when the doctor finally entered the house. There is insufficient evidence to justify a conviction of 1st degree murder.  However, because only the subjective elements were satisfied, there is only a mini-mitigation
(2.) 2nd Degree Intent to Cause Serious Bodily Harm

(a.) Intent to kill can ONLY be 2nd Degree murder
(3.) 2nd Degree Felony Murder, but the underlying inherently dangerous felony is not enumerated by state statute
(4.) 2nd Degree Malignant/Depraved Heart (Gross Negligence): Conduct involving a wanton indifference to human life and a conscious disregard of an unreasonable risk of death or seriously bodily injury. There is a very high degree of negligence. (Scale: 8, 9, 10)

(a.) Malignant Heart Murder can ONLY be 2nd Degree murder
(b.) EX: A ∆ is driving 90 mph at 12 pm on a crowded street and  pedestrian jumps out as is killed by the driver; or if a man fires a gun in a crowded room or into passenger car of a train.



 (c.) 4 Requirements to Depraved Heart Murder
(1.) High chance of serious injury; High objective degree of risk 
(2.) Little social value 
(a.) If high social value, mitigates murder to involuntary manslaughter- based on a reasonableness standard.  What activity was and why undertaken at high risk
(3.) ∆ must be intend to engage in the act that causes harm. No intent to harm, only to engage in the act that causes the harm   
(a.) unlike criminal negligence (intentionally shot gun, intentionally drove car 100 mph on wet streets)
(4.) ∆ was subjectively aware of the fact that their behavior was creating a high risk to human life or safety.    
(a.) If person doesn’t know their behavior is creating a great risk, they are criminally negligent, but no grossly negligent.  Called “dumb ∆ defense”
(d.) You need at lease the 1st element for criminal liability.  If you are missing any of the latter three, you can only e convicted of involuntary manslaughter
Commonwealth v. Malone: Boy playing Russian Roulette n his friend’s leg.  Pulled the trigger 2 times and nothing happened.  Pulled it a third time and gun went off. Boy later died. Big mistake: RESULT: 2nd Degree Malignant Heart Murder. The odds of injury were so great, only murder could apply.
Pears v. State: Drunk driver told not to drive. Does anyway, runs stop sign and kills people.  Before, crime is criminal negligence RESULT: Murder- Depraved Heart variety.  ∆ was put on notice.  The act was intentional.  Voluntary intoxication is NOT a mitigating factor for reckless behavior.
Commonwealth v. Welansky: Owner’s liability fulfills all requirements for depraved heart murder after death of 500 in his night club.  RESULT: Guilty, BUT He didn’t know there was a danger.  Fire Marshal came out and gave a good bill of health.  He knew of no possibilities of risk.  This case is diseased!!
E. OTHER CRIMES AGAINST THE PERSON

1. BATTERY: A misdemeanor at common law
ELEMENTS OF BATTERY

1. The unlawful application of force

2. To the person of another

3. Resulting in either bodily injury or offensive touching
(1.) Battery requires no specific intent.  Battery can occur through negligence
(2.) The application of force need NOT be direct.  It can be caused by putting a force or substance in motion

(a.) EX: Causing a dog to attack, or causing the victim to take a poisonous substance
(3.) Aggravated battery: Statutes define these certain acts as felonies in which:



(a.) A deadly weapon is used



(b.) Serious bodily injury is caused; or



(c.) The victim is a child, woman, or police officer

(4.) Certain jurisdictions allow consent as a defense to simple battery.

2. ASSAULT: Assault is a misdemeanor and either:

(1.) An attempt to commit a battery; or

(2.) The intentional creation – other than by mere words – of a reasonable apprehension in the mind of the victim of imminent bodily harm. 
(3.) If there is a touching, the crime can only be battery.  If there is no touching, the crime may or may not be assault
(4.) Statutory Aggravated Assault (include):


(a.) With a dangerous (or deadly) weapon;

(b.) With intent to rape, maim, or murder

3. MAYHEM:

(1.) Common Law: The crime requires either dismemberment or disablement of a bodily part.

(2.) Modern Statutes: Generally abolished and treated as a form of aggravated battery.  Some expand to include permanent disfigurement.
4. FALSE IMPRISONMENT

(1.) Elements of False Imprisonment



(a.) Unlawful confinement of a person



(b.) Without his/her valid consent.


(2.) Preventing someone from leaving but without asportation.
5. KIDNAPPING: At common law, the misdemeanor of kidnapping was the forcible abduction or stealing away of a person from his own country and sending him into another.  Modern statutes have expanded the definition of kidnapping far beyond the common law definition, although it usually remains a form of aggravated false imprisonment.


(1.) Common Law: Extreme movement needed

(2.) Old CA Law: Any movement of the victim is enough for kidnapping 

(3.) Following the Chessman case, CA changed the law:

(a.) New CA Law - “…and carries that person….for a distance that is substantial in character, is guilty of the crime.  A movement that is only for a slight or trivial distance is not substantial”

 

(b.) To determine substantial: 

(1.) Look at the distance (making person drive 10 blocks); or 

(2.) Whether the movement increased the harm (put a gun or knife to throat); or

(3.) Whether the movement decreased the likelihood of detection. (isolated place)

(c.) Short distances (i.e. a couple of blocks and doesn’t increase harm and doesn’t increase likelihood of detection) it will not constitute kidnapping, only false imprisonment
IV. CRIMES AGAINST PROPERTY 
A. NOTE: Larceny, Embezzlement, False Pretenses- The intent for all three theft crimes is the same; it is the kind of misappropriation of the property that differs. 
 ELEMENTS OF LARCENY (at common law)
1) TRESPASSORY
2) TAKING (caption) and
3) CARRYING AWAY OF (asportation)
4) THE PERSONAL PROPERTY
5) OF ANOTHER

6) WITH AN INTENT TO PERMANENTLY DEPRIVE
1. Elements that May be the Subject of Larceny: acquisition of personal property

(1.) Realty and its fixtures are NOT subjects of larceny

(2.) Obtaining services wrongly CANNOT give rise to larceny


(3.) Intangibles (not gas and electricity) CANNOT give rise to larceny
2.  Trespassory element: The ∆ must take the property form the possession of another in a trespassory manner (i.e. without the consent of the person in possession)

(1.) EX: John is sitting at a bar when a beautiful woman comes over. She lost her job.  John says take the fur coat from the rack when I cause a commotion. She does but John was owner of fur coat.  Is woman guilty of larceny? NO! There is owner’s consent here

(2.) “Larceny by Trick”- Taking by Consent Induced by Misrepresentation:  If the victim consents to the ∆’s taking possession of the property but this consent has been induced by misrepresentation, the consent is not valid.

(a.) A misrepresentation is a promise made without intention to perform 

(b.) Graham v. US: ∆ obtained the client's money by fraudulently representing that it was to be used to perform a service (bribing police), when in fact appellant immediately converted the money to his own use. ∆ obtained possession only. Guilty of larceny, through the theory of “larceny by trick”
3. Taking element: The ∆ must actually obtain control (dominion) over the property


(1.) Destruction or movement is NOT sufficient

(2.) Even if ∆ obtains control through the act of an innocent agent, it is a taking
4. Carrying away element (asportation): Larceny requires that all parts or portions of the property be moved and this movement- which need only be slight- be part of the carrying away process. 
5. Property “Of Another”: It is necessary that the property be taken from someone who has a possessory interest superior to that of the defendant.
(1.) Taking must be from one with “possession”: Taking must be from someone with possession other than the defendant. If ∆ has custody, rather than possession, her misappropriation is larceny


(a.) Custody v. Possession: 
(b.) Employees: 
(1.) Low levels employees only have custody (larceny) unless employers give them broad powers over the property
(2.) High level employees have possession (embezzlement)

(a.) People v Talbot: Court determined he had rightful possession through entrustment, guilty of embezzlement.
(c.) Bailee and “breaking bulk”: A bailee has possession. BUT if she opens closed containers in which the property was placed by the bailor (breaking bulk), the possession is regarded (by fiction) as returning to the bailor.  Bailee then only has custody. Thus, if the property is misappropriated, it is larceny 
(2.) Possession in another is all that is needed.   
 6. Intent to Permanently Deprive: The intent has to exist at the moment of the taking. 

(1.) NOT Sufficient Intent

(a.) Intent to Borrow: IF the ∆ intends to return the property within a reasonable time and at the time of the taking has a substantial ability to do so, the unauthorized borrowing is not larceny
(b.) Intent to Obtain Repayment of Debt: It is NOT larceny to take money or goods of another if the ∆ honestly believes that she is entitled to them as repayment for the debt of the other.
(2.) “Continuing Trespass” Situations (Common Law) 
(a.)   If one wrongfully takes an item with the full intention of returning that item after a reasonable time, but during custody, the ∆ decides to keep the property, the trespass is said to continue, and thus intent to steal is attached and the ∆ is guilty of larceny.
(b.) If the ∆ innocently took the property (i.e. by mistake) and later develops the intent to permanently deprive, he is NOT guilty of larceny
(c.) U.S. v. Rogers: Court decided, inter alia, that Rogers wrongfully took the money (initial trespass was wrong) and then developed the intent to permanently deprive.  He is guilty of larceny.

(3.) Model Penal Code Rule (Minority view)
(a.) Regardless of what form the trespass initially takes place, if the intent to permanently deprive develops, you are guilty of larceny. 
7. Abandoned property and Lost property: Abandoned property cannot be the subject of larceny. However, someone who takes lost property can be convicted of larceny if 2 conditions are met:

(1.) If the finder must know or has reason to believe she can find out the identity of the true owner AND
(2.) The finder has the intent for larceny when possession occurs.
ELEMENTS OF EMBEZZLEMENT (at American common law)
1) THE FRAUDULENT
2) CONVERSION

3) OF PROPERTY

4) OF ANOTHER

5) BY A PERSON IN LAWFUL POSSESSION OF THAT PROPERTY

1. Fraudulent Intent element: ∆ must intend to defraud for conversion to become embezzlement. Equivalent to larceny’s intent to permanently deprive

(1.) If ∆ intended to restore the exact property taken, it’s not embezzlement
(2.) Embezzlement is not committed if the conversion is pursuant to a claim of right to the property (ex: debt owed).
2. Conversion element: ∆ must deal with the property in a way inconsistent with the trust arrangement pursuant to which he holds it.  No movement or carrying away is required.  Conversion need NOT result in a direct personal gain for the ∆ (ex: charity).
3. Property element: Generally, real property and services cannot be embezzled, but some statutes make embezzlement of real property a crime.  
4. “Of Another” element: The property being converted must be that of someone other than the converter.  If you borrow money, then don’t pay it back, it is not embezzlement.  However, the converter must have right possession.  
(1.) Commonwealth v. Ryan: ∆ put money in cash drawer to steal later.  ∆ convicted of embezzlement, appealed for guilt of crime of larceny only. RESULT: ∆ guilty of embezzlement.  Even though he put it in employer’s cash register before taking it, court determined him to be in possession.  The property was entrusted to him before he misappropriated it. 
5. Distinguished from Larceny: In embezzlement, the misappropriation of the property occurs while the ∆ has lawful possession of it.  There is no taking and carrying away element of embezzlement
6. Embezzlement: Almost always included a bailment situation! Bailor gives something to the bailee, and the bailee has lawful possession.  The bailee then converts that property

ELEMENTS OF FALSE PRETENSES (at American common law)
1) OBTAINING TITLE 

2) TO THE PROPERTY OF ANOTHER

3) BY AN INTENTIONAL (OR KNOWING) FALSE STATEMENT OF PAST OF EXISTING FACT

4) WITH THE INTENT TO DEFRAUD THE OTHER

1. “Larceny By Trick” Distinguished

(1.) If only possession is obtained, it is larceny by trick.  If title is obtained, the offense is false pretenses.  It depends on what the victim intended to convey to ∆.

(a.) Graham v. US: The client never intended that appellant receive title to the money. Rather, title was only intended to pass from the client to the police officer as a bribe, which appellant never attempted to make.  ∆ guilty of larceny through theory of “larceny by trick”
2. Misrepresentation element: Limitation upon the misrepresentations required for FP.
(1.) ∆ must have created a false impression as to the matter of fact.  If ∆’s statements are only an opinion, or fail to correct a victim’s mistake (not made created by ∆), they are not misrepresentations. 

(2.) Common Law: (Majority View) Misrepresentation must concern past facts or the present situation. No misrepresentations about what will happen in the future.
(3.) MPC (Minority View-modern trend): It doesn’t matter what you are lying about, as long as the jury can prove you are lying. 
(1.) People v. Ashley: ∆ induced two women to give him their life savings to “build a theater” when he actually used it for his own personal and his company’s accounts. BUT ∆ made a misrepresentation of what will occur in the future RESULT: Women paid him money so title passed.  Court, relying on MPC, determined that it doesn’t matter what you are lying about.  Guilty of false pretenses

3. Representation must be the “Cause” of Obtaining Property: The victim must actually be deceived by or act in reliance on the misrepresentation.
4. Intent to Defraud element: ∆ must know statement to be false or intended victim to rely upon the misrepresentation. 
5. Passing title? False Pretenses occurs when the victim hands actual title (pink slip) or money to the thief. When money passes from one to another, title automatically passes.
E. EXTORTION

1. Common Law Definition: Corrupt collection of an unlawful fee by an officer under color of his office

2. Modern Definition (Blackmail): Obtaining property from another by means of certain oral or written threats. Threats often include threats to do physical harm to victim or others, do physical damage to the victim’s property.

(a.) In some Jxs- crime is complete when threats are made with the intent to obtain money or something of value; threat is enough (in others, need to collect)

(b.) Threats need not involve immediate or physical harm 

(c.) Property need not be obtained from the victim’s person or presence


(d.) State v. Burns: 

F. ROBBERY 

ELEMENTS OF ROBBERY
1) A TAKING AND CARRYING AWAY
2) OF PERSONAL PROPERTY OF ANOTHER 

3) FROM THE OTHER’S PERSON OR PRESENCE

4) BY FORCE VIOLENCE OR INTIMIDATION

5) WITH THE INTENT TO PERMANENTLY DEPRIVE

1. FORCE OR THREAT NECESSARY: 

(a.) Force must be sufficient to overcome victim’s resistance. 

(b.) Threats must be of immediate death or physical injury to the victim, relatives

(1.) Threats to destroy property (except house) do not suffice
2. Property must be taken From the Person or Presence of Victim: Property must be at least in the vicinity of the victim (ex: other rooms of the house)
3. Force or threats must be used to obtain property: Force or threats must be used to gain possession or to retain it immediately after possession accomplished
4. Aggravated Robbery: Robbery accomplished with a deadly weapon.
V. INSANITY: Insanity is a legal term describing many mental abnormalities and used as a complete defense to a crime
A. 4 TESTS USED TO FORUMULATE INSANITY DEFENSE

1. M’NAGHTEN RULE: 
Elements of M’Naghten Rule

1. Disease of the mind

2. Caused a defect of reason

3. Such that the ∆ lacked the ability at the time of his actions to either:


(a.) Know the wrongfulness of his actions, or


(b.) Understand the nature and quality of his actions
(1.)  EX: ∆ thinks he is shooting a deer when he’s shooting a human.  He thinks if he doesn’t kill someone, they will kill him.
(2.) People v. Drew:  ∆ in an argument.  Officers tried to escort ∆ outside, he broke free and hit one of the officers in the face. Cop fell. ∆ attempted to bite him, but restrained. ∆ attempted to resist violently until placed in cell. After being accused of battery and disturbing the peace, ∆ pled not guilty by reason of insanity. RESULT: Judg/Rev. TC used M’Naghten Test which is outdated.
2. IRRESISTABLE IMPULSE TEST (MINORITY VIEW)
(1.) ∆ entitled to acquittal if because of mental illness, he was unable to control his actions or to conform his conduct to the law. 

(2.) EX: “The devil made me do it”
3. DURHAM (OR NEW HAMPSHIRE) TEST

(1.)  ∆ entitled to acquittal if the proof establishes that his crime was the “product of mental disease or defect” 

(2.) Crime is a “product of mental disease or defect” if it would not have been committed but for the disease

(3.) Broader than M’Naghten or IRRI Test: give psychiatrists greater liberty to testify concerning the ∆’s mental condition

(4.) Severely criticized as vague, used in DC until 1972, and used in a few Jxs.

4. ALI/MPC TEST

(1.) ∆ entitled to acquittal if the proof establishes that he suffered from a mental disease or defect and as a result lacked substantial capacity to either


(a.) Appreciate the criminality (wrongfulness) or his conduct, OR



(b.) Conform his conduct to the requirements of the law


(2.) This test combines the M’Naghten and IRRI Test. Allows for both impairment of cognitive and volitional capacity Very popular, used by many Jxs.
(3.) ALI Test used in CA until Hinkley Trial- Referendum changed the law back to the M’Naghten Test.  Most states and Federal Government use the MNG Test
B. Mental Condition During Criminal Proceedings
1. Incompetency to Stand Trial: A ∆ay NOT be tried, convicted, or sentenced if, as a result of  a mental defect, he is unable:


(1.) To understand the nature of the proceedings being brought against him; or


(2.) To assist his lawyer in the preparation of the defense
A jury determination of competence can result in a suspension of preoceedigns and result in commitment until the ∆ regains competence.  The Constitution demands that the ∆’s hospitalization be limited to a reasonable period of time necessary to decide whether there is a likelihood of recovery in the near future. 
Note: Before Jackson v. Indiana, incompetent ∆ could be held indefinitely.  RESULT: ∆ can never be held longer than the punishment provides for the crime charged. System can not hold a ∆ criminally liable if there is reason to believe ∆ can’t be made competent within the maximum term of the punishment of the crime charged.
2. People v. Lang: ∆ was an illiterate deaf mute. ∆ determined to not be competent to stand trial. RESULT: LPS Act- civil commitment. But Lang not determined to be a danger (conviction reversed, and no proof of mental illness). Land released.  
Civil commitment:  72 hours of observation.  If ∆ determined to be a danger to himself or others, ∆ can be held 2 weeks, and then new review.  The frequency of reviews decreases after each “failed” review.

3. Montana v. Korell: Guilty of attempted deliberate homicide and aggravated assault.  35 year and 15 year sentences. ∆ argues that the MT statutory scheme deprived him of a constitutional right to raise insanity as an independent defense. RESULT: US-SC: ∆ has no independent constitutional right to plead insanity. Court left it to the state to make adjustments in insanity defense.
VI. ACCOMPLICE LIABILITY

4 Types of Parties to a Felony: (at Common Law)
1) Principals in the First Degree- Persons who actually engage in the act or omission that constitutes the criminal offense
2) Principals in the Second Degree- Persons who aid, command, or encourage the principal and are present at the crime.  Same liability as Principal in the First Degree
3) Accessories before the Fact- Persons who aid, abet, counsel, or encourage the principal and commission of a felony but are not present at the crime.  They are guilty to the same extent as the principal. EX: One who gives the gun to a bank robber.
4) Accessories after the Fact- Persons who assist the principal after the crime.  He must have known about the commission of the felony after it was completed and then personally given aid or assistance to hinder the felon’s arrest, trial or conviction.  Accessory guilty only of obstruction of justice crime (misprision), not substantive crime.
1. Modern Statutes have eliminated these distinctions except for accessories after the fact.  Now all “parties to the crime” can be found guilty of the criminal offense. 
2. Accomplices are Principals in the 2nd Degree and Accessories Before the Fact.  To be held liable, accomplices must procure an illegal item or sell at a higher price to show intent 
(1.) State v. Parker: Law student Larry gave D and 2 other a ride. They beat and robbed Larry. D claims he did not participate, but Larry said he did. RESULT: Guilty. Inaction may be characterized as aid. Evidence that D was with other perpetrators before during and after the crime is enough to convict him of aiding and abetting  







                   (2.)  Bailey v. US: Bailey seen with robber before crime.  ∆ was 10 ft away when crime took place.  After robbing person, both robber and ∆ ran away together.  ∆ convicted of robbery through aid and abetting theory.  ∆ appealed. RESULT: JUDG/REV. Not enough connection between ∆ and the crime.

       (3.) People v. Lauria: Conviction reversed b/c prostitution is a misdemeanor, he didn’t charge more giving him a stake in the business, and he didn’t take referrals

3. Limits to Accomplice Liability
(1.) If the statute is intended to protect members of a limited class from exploitation, members of that class are presumed to be immune from liability, even if they participate in a crime in a manner that would otherwise make them liable.
(a.) A is charged with transporting B, a woman, in interstate commerce for immoral purposes; B is charged as an accomplice, on the ground that she encouraged and assisted A. Is B guilty? RESULT:  No. The statute was created to protect women, so the transported woman cannot be convicted.
(2.) If a statute defines a crime in a way that necessarily involves more than one participant and provides for the liability of only one participant, it is presumed the legislative intent was to immunize the other participant from liability as an accomplice.
EX: Statutes making the sale of certain items a criminal offense
(a.) A asks B to sell her coke.  B does so.  Both apprehended. There is nothing in the statutes as to A’s (buyer) liability, so it is presumed that legislative attempt is to exempt her.
(3.) One who has rendered encouragement or aid to another may avoid liability as an accomplice if he withdraws from the crime before it is actually committed by the principal.  What is necessary for an effective withdrawal depends upon what the person initially did.
(a.) If the person merely encouraged the commission of the crime, withdrawal requires that he repudiate this encouragement.

(b.) If the person assisted by providing some material to the principal, withdrawal requires at least that the person attempt to neutralize this assistance; ex: by doing everything possible to retrieve the material provided.
(1.) If impossible, person can notify the authorities, or prevent the commission of the act. It still must occur before the chain of events leading to the commission of the crime becomes unstoppable
VII. INCHOATE OFFENSES

A. Inchoate crimes (Attempt, Conspiracy, Solicitation)
1.  Inchoate offenses are committed prior to and in preparation for what may be a more serious offense.  Anticipatory offenses- They are complete offenses in themselves, even if substantive act is not completed.  At common law- inchoate offenses were treated as misdemeanors alone, and felonies if substantive crime completed.  This merger doctrine has been abandoned for conspiracy.  One can be convicted of conspiracy and the substantive crime.
B. SOLICITATION: A Word Crime
 1. At common law it was a misdemeanor to solicit another to commit a felony or an act that would breach the peace or obstruct justice.
2. Modern statutes retain the crime, but restrict it to the solicitation of serious felonies.

SOLICITATION (at common law)
1) Inciting, advising, counseling, encouraging, urging, inducing or commanding someone to commit a felony with the specific intent that the person solicited commit the crime.  
2) The offense is complete at the time the solicitation is made.

3) The other party need not agree to commit the crime.
The crime is complete at the time the solicitation is made

If there is an agreement by the other party, the crime is conspiracy
3. Defenses: 

(1.) Impossibility is NO defense



(a.) ∆ cannot contend that the solicitation could not have been successful

(2.) Withdrawal is NO defense to solicitation


(a.) Once committed, the solicitor cannot not change his mind.
(3.) Solicitor not guilty of conspiracy if not guilty of substantive crime because he/she is part of a protected class. ex: minor female cannot be convicted of soliciting a major male of having intercourse with her.
4. Merger: 

(1.) The crime of solicitation merges with substantive felony upon completion of the latter.  If crime solicited is completed, solicitor is of substantive crime guilty (ex: murder or robbery only, not solicitation)
5. For conviction, prosecution must have 2 witnesses testifying or 1 witness plus some form of corroboration (audio tape, factual behavior by ∆) b/ c words are easy to make up.
C. CONSPIRACY

1. At common law, conspiracy is an agreement between 2 or more persons to accomplish some criminal or unlawful purpose, or to accomplish a lawful purpose by unlawful means

2. Modern statutes require conspiracy to be a specifically proscribed offense.  It is unconstitutional if too vague (conspiracy to commit acts injurious to public welfare)

Elements of Conspiracy, at common law

1.) An agreement between 2 or more persons;
2.) An intent to enter into an agreement; and

3.) An intent to achieve the objective of the agreement

At common law, the agreement was the culpable actus reus.

Modern law, the majority of states require an overt act in furtherance of the conspiracy, but mere preparation will usually suffice

3. No Merger
(1.) Under common law, if the substantive was completed, the conspiracy merged into that crime and could not be convicted of conspiracy
(2.) Under modern law, most jurisdictions allow conspirators to be convicted of criminal conspiracy and the substantive crime.
4. Liability of One Conspirator for the Crimes Committed by Other Conspirators

(1.) A conspirator can be held liable as an accomplice if his participation in the scheme meets the requirements for “aiding and abetting” even if he didn’t commit the substantive crime.  Even w/o mental state, he can be held liable if:
(a.) The crimes were committed in furtherance of the objectives of the conspiracy; and

(b.) The crimes were “a natural and probable consequence of the conspiracy” (They were foreseeable)

(2.) Pinkerton v. US:  Pinkerton and brother conspire to commit fraud. Pinkerton jailed, but brother goes through with crime.   Brother apprehended. Pinkerton convicted of all crimes committed by brother.  RESULT: Guilty, ∆ was an accessory before the fact. [Note: Court was loose with rules.  This is not the common rule though it IS THE FEDERAL RULE.  
(3.) At common law, ∆ could only be convicted of conspiracy, not substantive law

(4.) Pinkerton/Federal Rule: You become responsible (as an accomplice) for the substantive crime when you agree to assist (become a conspirator).

5. The agreement itself is usually sufficient to constitute the crime.
6. The Agreement element: The agreement need not be express. It can be demonstrated through acts showing they are aware of the purpose and existence of the conspiracy.
(a.) At common law, the conspiracy need not show intent to commit a crime, but only an “unlawful act.” Today, you must show an agreement to commit crimes

7. Each individual crime committed for a grand purpose, constitutes one conspiracy.
8.  Number of Conspiracies in Multiple Party Situations: Two ways to characterize-

(1.) “Chain” Relationship – One Large Conspiracy.
Occurs when there are a series of agreements, all of which are regarded as part of a single large scheme in which all parties to the sub-agreements are interested. 

(a.) Large narcotics ring: Smuggler( wholesaler( retailers.


(1.) US v. Bruno: same as above
(2.) “Hub-and-Spoke” Relationships – Multiple Conspiracies

Occurs when one participant enters into a number of sub-agreements, each involving a different person. Each agreement is independent of each other.  Usually, each member is NOT interested if the sub-agreements of the other members succeed.

(a.) Brown agrees with A,B,C to help them file fraudulent loan application




(1.) Kotteakos v. US: same as above.

(3.) US v. Blumenthal: Combination of Chain and “Hub-and-Spoke”


(a.) Whiskey manufacturer ( Distributor ( Many tavern owners 

(b.) Can you link the tavern owners in conspiracy?  YES! They are all dependent on one another and there is an on-going relationship.  It is reasonable that they know each other exist.  One conspiracy establish [Note: Goldman-logic is wrong]
9. Problems with 2 or More Conspirators Rule: 
(1.) No conspiracy b/t husband and wife b/c they are considered one person at common law. This distinction has been abandoned in all states.
(2.) No conspiracy between an agent who is acting on behalf of the Corporation, and the Corporation itself. 

(3.) Wharton Rule Problems: 
(a.) Wharton Rule: Where two or more people are necessary fo the commission of the substantive offense (adultery, dueling), the Wharton Rule states that there is no crime of conspiracy unless more parties participate in the agreement than are necessary for the crime.


(b.) Exception: Doesn’t apply when “necessary parties not provided for,”


thus buyer and seller could be liable for solicitation
(c.) Agreement with Person’s in a “Protected Class”: If the statute is intended to protect members of a limited class, members of that class cannot be guilty of the crime itself, nor of the conspiracy to commit the act.  Thus, the co-conspirator not in the protected class, if only two total, can not be guilty of conspiracy either since he cannot conspire with himself.
(1.) Gebardi v. US: Wharton’s Rule not a defense but it was an agreement with a member of a protected class.  Not guilty of conspiracy
10. Termination of Conspiracy: Since acts or declarations of co-conspirators are admissible as evidence (exception to the hearsay rule) only if made in furtherance of the conspiracy and while the conspiracy is on-going, it becomes critical to determine when the conspiracy ends. 
(1.) Evidence: If the government can show a prima facie case of conspiracy and bring charges of conspiracy, they can introduce a lot more evidence.

(a.) Krulewitch v. US: 1 man, 2 women charged with conspiracy b/c 2 women overheard discussing self-implication to save man after the crime was committed. But this was after the crime was over.  Prosecution tries to say conspiracy lasts until dead or arrested. RESULT: NO! 
(2.) McDonald v. US: ∆ guilty of $ laundering, accessory after the fact.  He did not know of the conspiracy to commit the crime before it happened, and didn’t take part in kidnapping and ransom part of the conspiracy. Is ∆ guilty of conspiracy? RESULT:  Guilty of conspiracy if you join in the act at any part of conspiracy to commit a crime.  The conspiracy is not over until money is doled out and conspirators go their own way.  [Goldman-too far]
11. Defenses


(1.) Impossibility is NO defense
(2.) Withdrawal is NO defense.  Though the MPC recognizes the defense if the ∆ thwarts the success of the conspiracy (ex: by informing the police)
(a.) ∆ may limit his liability for subsequent acts by withdrawing and telling all members.  He must neutralize the assistance if he provided it
D. ATTEMPT
1. Attempt is an act that, although done with the intention of committing a crime, falls short of completing the crime. An attempt has 2 elements:


(1.) A specific intent to commit the substantive offense


(2.) An overt act in furtherance of that intent (Substantial Step Requirement)

2. INTENT: ∆ must have the intent to perform an act and obtain a result that if completed would be a crime.

(1.) Specific Intent:  An attempt always requires a specific intent (ex: attempted murder requires intent to kill or an intent to commit serious bodily harm)
(a.) ∆ must intend:

(1.) To engage in act that puts you within dangerous proximity to success.

(2.) TO desire to continue and engage in the actual crime. 


(b.) In order to have attempted rape: Rape is GI, but attempt is SI so rape must become a SI crime and the ∆ must have the specific intent to commit rape to be guilty

(2.) It is impossible to attempt to commit negligent crimes.

(3.) Attempt to commit a strict liability crime requires intent: 
3.  OVERT ACT: ∆ must have committed an act beyond mere preparation for the offense. There are two tests used to determine whether the act requirement for attempt is satisfied.

(1.) Proximity Test (Traditional Rule- MINORITY RULE)
Evaluate the act based on how close the ∆ came to completing the offense.  Here, an attempt requires an act that is dangerously close. Law only required a significant overt act
(a.) EX: Pointing and shooting a loaded gun, not purchasing bullets or driving to the house to shoot 

(2.) Substantial Step Test (MPC Rule- MAJORITY RULE)

∆ must do an act that constitutes a substantial step in the commission or attempted commission of the crime.  Mere preparation is not enough.  The ∆’s step must show strong corroboration of his criminal purpose. Look backwards in time.
(a.) EX: husband planned to take wife on a trip to Mexico, kill her and collect life insurance.  He takes out policy, goes to Mexico, but then decides not to go through with it. Guilty of attempt? RESULT: NOT GUILTY! Taking out the life insurance policy is not a substantial step
(b.) People v. Staples: ∆ rented an space above a bank to drill into vault.  ∆ bought tools and began digging.  Manager called the police. RESULT: GUILTY! ∆ has done quite a bit of work towards completing the crime.  
Examples of SUBSTANTIAL STEPS:  Preparation v. Perpetration  
The actor has taken a substantial step where ∆ is:
1) Lying in wait, searching for, or following contemplated victim

2) Enticing, or seeking to entice to intended victim to go to the place contemplated for its commission
3) Reconnoitering (inspecting, surveying) the place contemplated for the commission of the crime

4) Unlawfully entering a structure, vehicle, or enclosure in which it is contemplated that the crime will be committed

5) Possessing materials to be employed in the commission of the crime

ex: ∆s had ski masks in their possession, which had no lawful purpose; ∆s have guns.
6) Possessing, collecting or fabricating materials to be employed in the commission of the crime at or near the place contemplated for its commission.

4. DEFENSES TO ATTEMPT
1. Impossibility of success: Common law recognized factual and legal impossibility.  THE MPC states that impossibility can no be a defense when the ∆’s actual intent is to do an act or bring about a result proscribed by law

(1.) Factual Impossibility is NO defense.  It is no defense to attempt that it would have been impossible for the ∆ to complete her plan.  

(a.) EX: Robbery where victim has no money. Guilty of robbery? YES! 
(2.) Legal Impossibility – OK as defense. Occurs where the ∆ did everything he intended to do, but his acts did not constitute a crime.  Where ∆ sets out to do things he mistakenly believed to constitute crimes.  
(a.) EX: attempted arson: Arson is the malicious burning of the dwelling house of another.  ∆ tries to set fire to his own house to collect insurance.  He does so and it later caught and tried for attempted arson.  Is ∆ guilty of arson? RESULT: NO.  One can’t commit arson on one’s own house, only that of another.
(b.) EX: Person approached and shoots a person, but the person is already dead from a heart attack.  Defense of legal impossibility will be successful


(c.) Federal law eliminated legal impossibility
(3.) US v. Berrigan: ∆s smuggled letters through secret channels in jail.  But warden knew the whole time.  Not guilty of substantive crime, but guilty of attempt crime.  ∆s used defense of Impossibility. RESULT: 

2. Voluntary Abandonment is NOT a defense under common law

(1.) MPC Approach (Minority): Withdrawal will be a defense but only if: 
(a.) It is fully voluntary and NOT made because of the difficulty of completing the crime or because of an increased risk of apprehension

(b.) AND, it is a complete abandonment of the plan made under circumstances manifesting a renunciation of criminal purpose, not just a decision to postpone committing it or to find another victim.
(2.) State v. Latraverse: ∆ committed substantial step but claims defense of voluntary abandonment. RESULT: Guilty. This jurisdiction doesn’t allow it.
3. A ∆ charged with a completed crime can be convicted of either the completed crime or the attempt to commit the crime.  However, a ∆ only charged with attempt can not be convicted of the completed crime.
4. Punishment is usually ½ the completed crime, however under the MPC and some state statutes, an attempt may be punished to the same extent as the completed crime, except for the most serious felonies.
VIII. OFFENSES AGAINST THE HABITATION: 
A. BURGLARY

ELEMENTS OF BURGLARY (at common law)
1) A breaking

2) And entering 

3) Of the dwelling house

4) Of another

5) At nighttime 

6) With the intent to commit larceny or a felony therein
1. Breaking


(1.) Actual Breaking- Some use of force to gain entry; but it can be minimal



(a.) Turning the knob of a closed door or pushing an open door

(2.) Constructive Breaking- Gaining entry by means of fraud, threat,intimidation
2. Entry- Inserting a person, or tool or inanimate object into the structure is entry if it has been inserted for the purpose of accomplishing a felony.
B. ARSON

ELEMENTS OF ARSON (at common law)
1) The malicious

2) Burning

3) Of the dwelling house

4) Of another

1. Burning- The damage must be caused by fire, not other ways such as explosion
2. Damage must be Charring (material wasting), not Scorching (discolor by smoke/fire)
3. Malice Crime- No specific intent required, but arson is NOT committed by accident or negligence.  Malice requires knowledge that structure would burn or acting with reckless disregard to an obvious risk that structure would burn.
4. At common law, it was NOT arson to burn one’s own dwelling for purposes of fraudulently collecting the insurance on it. Now it is under modern statute.
VIII JUSTIFICATION: Under certain circumstances the commission of a proscribed act is viewed by society as justified and thus not appropriate fro criminal punishment.  ∆ must raise the issue of justifiable use of force and provide some evidence to show justification for use of force.  After this, depending on jurisdiction, prosecution must prove use of force was not justified OR ∆ has the burden of proof to prove this affirmative defense by a preponderance of the evidence. 
A. SELF-DEFENSE

1. NON-DEADLY FORCE

(1.) An individual w/o fault may use such force as reasonably appears necessary to protect himself from imminent use of unlawful force against himself.  There is no duty to retreat before using non-deadly force.
2. DEADLY FORCE


(1.) A person may use deadly force if



(a.) She is without fault



(b.) She is confronted by unlawful force; and



(c.) She is threatened with imminent death or great bodily harm

(2.) Without Fault: A person who has initiated an assault or provoked the other party will be considered the aggressor. 


(3.) Unlawful force is that which would constitute a crime or tort.

(4.) Threat of Imminent Death or Great Bodily Harm: ∆ must reasonably believe she is threatened and if she doesn’t respond with deadly force, she is faced with imminent death or great bodily harm. No defense if “attacker” has no present ability to carry out the threat.
(5.) Retreat: Must a person retreat as far as possible before using deadly force, if such retreat is possible?
(a.) MAJORITY VIEW (CA):  NO DUTY TO RETREAT. Non-aggressor can use deadly force in self-defense.
(1.) OWH- “Detached reflection can not be demanded in the presence of the upturned blade”


`
(b.) MINORITY VIEW: RETREAT IS SOMETIMES NECESSARY
(1.) No retreat necessary unless it can be made in complete safety

(2.) No retreat is necessary if:

(a.) attack occurs at victim’s house

(b.) attack occurs while victim is making a lawful arrest




(c.) the assailant is in the process of robbing the victim
(3.) State v. Abbott: P and ∆ started fighting on shared property.  P’s parents came out with deadly force. ∆ took deadly item away and used it.  



(4.) Subjective/Objective Analysis
(a.) There must objectively be a safe avenue of retreat that the reasonable would know of

(b.) There is a subjective analysis that the ∆ could know the escape and that he could use it.

(6.) Right of aggressor: Generally, the aggressor has no right to use force in her own defense during the fight. But an aggressor can regain the right in 2 ways:
(a.) Withdrawal: An aggressor, who in good faith, effectively withdrawals from a fight, and communicates to the other her desire to withdrawal, regains the right to self-defense 

(1.) Note: Still guilty of initial offense
(b.) Sudden Escalation: If the victim escalates a “minor” fight into one involving deadly force and does so w/o giving the aggressor the chance to withdraw, the aggressor may use force in her own defense.
(1.) Rowe v. US: ∆ was the aggressor with non-deadly force. Victim came back with deadly force.  RESULT: Rowe gained right of self-defense from escalation by victim.


(c.) However, initial aggressor must always attempt a retreat if possible



(d.) Initial aggressor rule trumps own property rule

(7.) Reasonableness Standard (Objective v. Subjective Standard): 
(a.) Majority View: An objective and subjective must be used to determine if self-defense is allowed.
(1.) Subjective: ∆ must honestly believe he is in imminent danger from bodily injury 

(2.) Objective: A reasonable person would think he was in imminent danger of great bodily injury.

(3.) State v. Simon: KSSC renders advisory decision (no bearing on outcome) that mandates application of both objective and subjective standards for self-defense.  ∆ would not be able to use justification of self-defense.
(b.) Minority View (MPC, CA): Only a subjective standard is needed.
(1.) State v. Simon: ∆, old white man, shot the victim, Asian man, thinking the victim was going to harm him with a deadly weapon (karate ability).  RESULT: TC: ∆ acquitted. Apply a subjective test


(c.) If honest but Unreasonable: Imperfect claim of self-defense-see above
(1.) Jahnke v. Wyoming: Boy waits for evil, abusive father to get home and shoots him. Subjective standard satisfied, imperfect claim of self-defense: voluntary manslaughter.
B. DEFENSE OF OTHERS:
1. Relationship with Person Aided: There need not be a special relationship between the two, under the majority rule, as long as other requirements are met.  A few jurisdictions require that the 3rd part be a family member, servant or employer.
2. Alter ego Rule (Majority Traditional Common Law):   ∆ must reasonably believe that the person she aided had the legal right to use force in her own defense. ∆ gains no greater rights than the 3rd party would have to use the defense.  If the 3rd person didn’t have a legal right to use force, then ∆, even if acting reasonably, has no defense.

(a.) NOTE: Minority Rule NOW, CA follows this still
3. Reasonableness Test (Modern Rule, Majority): Notes problem with Alter ego Test (If we don’t always give them a defense, there is a chance to punish someone who is acting honest and reasonable (but mistaken))
(a.) EX: If the person’s whose claim you come to aid has no defense- you now have defense if you are honest and reasonable, but mistaken.

C. DEFENSE OF DWELLING: 
1. NON-DEADLY FORCE: ∆ can use non-deadly force in defense of his dwelling when she reasonably believes such defense is necessary to prevent or terminate another’s unlawful entry into or attack upon the dwelling.
2. DEADLY FORCE: ∆ can use deadly force when:

(1.) When entry was made in a violent or tumultuous manner and the person reasonably believed the use of force is necessary to prevent personal attack upon himself or another; or
(2.) When the ∆ reasonably believes that such force is necessary to prevent the entry into the dwelling by a person intending to commit a felon therein.
C. DEFENSE OF OTHER PROPERTY
1. NON-DEADLY FORCE: May be used to defend property in ones possession from unlawful interference.  In real property- this is unlawful entry or trespass. In chattel- this is removal or damage.  Force may not be used if a request to desist or refrain can be used. Force can not be used to regain possession of property wrongfully taken, unless the person using it is in “immediate pursuit” of the taker (Think torts example- watermelon)
2. DEADLY FORCE: MAY NOT BE USED

(1.) There is a general prejudice against mechanicals devices over dogs.

D. USE OF FORCE TO EFFECTUATE ARREST: 
1. Majority Common Law (old): 2 separate rules available to police and private citizens when they attempted to capture a fleeing felon

(a.) Police- can use deadly force so long as they had probable cause to believe they were a fleeing felon.  

(1.) Allow them to shoot the wrong person and not be held liable

(b.) Private citizens- Only when they were right the guy running is a fleeing felon.

(2.) The private citizen better be right about the guy being a felon, or else liable 


(c.) Jury must first decide whether felon was fleeing
2. New Rule: By a Police Officer: The use of deadly force to apprehend a felon constitutes seizure.  The force used to effect a seizure must be reasonable:
(a.) Deadly force is reasonable only when there is probable cause the felon threatens death or serious bodily harm and deadly force is necessary to prevent his escape. ∆ must be a dangerous felon. (Tennessee v. Garner- overruled old majority view)
3. By a Private Citizen: A private person has the same right to use force to make an arrest as a police officer or one acting at the direction of a police officer, except:
(a.) Deadly force can only be used when if the person harmed was actually guilty of the offense for which the arrest was made.  Reasonable belief does NOT matter.
(1.) People v. Couch: Private citizen shooting fleeing felon. RESULT: There are not enough police, so private citizens have to take matters into their own hands.  They should be limited under the 4th Amendment like the police. Now- private citizens are limited.
(b.) Non-deadly force can be use to make an arrest if the crime was in fact committed and the person has a reasonable grounds to believe the person arrested has in fact committed the crime.
E. RESISTING ARREST: 
1. Right to Resist Arrest from a Person Not Known to be a Cop: An individual may lawfully repel, with deadly force if necessary, an attack made by a police officer trying to arrest her if the individual does NOT know the person is a police officer.
2. Right to Resist Arrest from a Known Cop: 

(a.) Majority Rule: Non-deadly force may be used to resist an improper arrest even if a known officer is making an arrest.


(1.) Unlawful arrest is one that lacks probable cause.
(b.) Minority Rule (MPC, CA): Force may NOT be used to resist one known to be a policeman.  


(1.) Assault or battery on a police officer is a felony. (Aggravated battery)



(a.) unlawful arrest( misdemeanor




(b.) lawful arrest( felony
(2.) People v. Curtis: ∆ arrested when an officer accosted him based on a cursory description. A violent struggle ensued. ∆ contended that his arrest was unlawful for lack of probable cause, and therefore his resistance was justified. RESULT: The court affirmed that, while a person could not use force to resist arrest, lawful or unlawful, reasonable force was allowed in defense against excessive force. Where an arrest was proven to be unlawful, a defendant could be convicted only of a misdemeanor. The court therefore reversed defendant's conviction because the jury was not so instructed.
F. DURESS:   A person is not guilty of an offense, other than homicide or great bodily harm to another, if he performs an otherwise criminal act under the threat of imminent infliction of death or great bodily harm, provided that he reasonably believes death or great bodily harm will be inflicted on himself or on a member of his immediate family if he does not perform such an act.  Threats to others may suffice to establish the defense of duress [Note: This is an excuse, not justification]
1. EX: ∆ forced to be an accomplice (getaway driver) under duress when the crime is murder. RESULT: Often held that duress is a defense as long as ∆ did NOT pull the trigger. (Director of Public Prosecutions v. Lynch)
G. NECESSITY
1. CA Description of Necessity: Threat from Environmental Source/Natural Forces that leads to conduct by ∆ that would be otherwise criminal is justifiable if: 
(a.) The act by ∆ charged as criminal was done to prevent a significant and imminent evil, namely a threat of bodily harm to oneself or another person

(b.) There was no reasonable legal alternative to the commission of the act

(c.) The reasonably foreseeable harm was NOT disproportionate the harm avoided

(d.) The ∆ entertained a good faith belief that he acted out of necessity to prevent a greater harm

(e.) That belief was objectively reasonable

(f.) ∆ did not substantially contribute to the emergency situation

2. Distinguished from Duress: While duress involves a human threat, necessity involves pressure from physical or natural forces.

3. EX: Hurricane bearing done on you in Florida.  ∆ has mnutes to find safety. What can you do?

(a.) Break into someone’s home- guilty of trespassing? NO!!!

REASONING: The harm is smaller than harm avoided.

(b.) Can you drag people in a storm shelter outside so you can be protected? NO!

4. Sometimes there are moral dilemmas involved:


(a.) Killing one person to save 5 people: necessity? NO! 

REASONING: Each life is equal! Each life is as important as a thousand lives.  Saving the greater number of lives is not better than taking 1 life!

NOT a legally recognizable argument

(b.) Exception: Public Health Laws: But you can quarantine someone, and let him die from quarantine, if they have a deadly virus and the virus threatens the greater population

REASONING: You are not killing the person, you are letting him die by not treating him. Also, the person is a deadly force and threat to others (use defense of others for the public)

5. Necessity as a Defense to an escape charge based on fear of injury or death from physical attack - Requirements to qualify for defense: If these conditions exist (based on Lovercamp): 

(a.) Prisoner is faced with a specific threat of death, forcible sexual assault, or substantial bodily injury in the immediate future

(b.)There is no time for a complaint to authorities or there was a history of futile complaints which makes any result from such complaints illusory

(c.) There is no time or opportunity to resort with the courts

(d.) There is no evidence of force of violence used towards prison personnel or innocent persons during escape; and

(e.) ∆ immediately reports to the proper authorities when he attains position of safety from the immediate threat or if apprehended that he intended to resort to the proper authorities

(f.) State v. Reese (1978): ∆ escaped from jail to escape the homosexual assaults of other inmates. RESULT: All elements satisfied except 5th element. ∆ hid from authorities for over 24 hours without reporting and was apprehended. (Goldman-ridiculous) DISSENT: The fifth element is ridiculous b/c the ∆ would have to report the second he jumps the fence, then would be brought back into jail with no 
remedy to the problem.

6.  Necessity defense under the circumstances of testifying against others- Fear or threat from others if one testifies against them is NOT a valid duress defense to preclude a court subpoena. 

(a.) People v. Carradine (1972): ∆ witnesses a homicide. Brought to court under subpoena. Woman is on the stand but won’t testify b/c of threat from the local gang. They threatened death and death of her kids.  Cops can’t do anything there. 

Prosecution offers her relocation. She denies. The gang may find me. I shouldn’t be punished like that. RESULT: Defense DENIED. Court holds her in contempt (civil contempt) Note: This is NOT duress b/c she wasn’t expressly threatened.

(b.) Two types of Contempt: [Note: both can occur at criminal or civil trial]


(1.) Criminal Contempt- punishable by definite period of jail-time or fine.

(a.) EX: Calling the judge a SOB.   
(2.) Civil Contempt- Court sends one to jail or makes one pay until he/she agrees to cooperate.  Ct has the ability to get out him/her of jail at any time as soon as he/she does what the court wants

(a.) Maximum period of jail time allowed for civil contempt is only so long as your testimony is needed.

(1.) If you are asked to testify and don’t…then trial ends- Ct. must release you.

(c.) POLICY: If witnesses aren’t forced to testify, even if under threat, then criminals can act with impunity and never get convicted trough testimony.  Court can force a witness to testify.
H. CONSENT:  Consent of the victim is generally no defense.  It is only a defense if it negates an element of the offense (ex: showing the “victim” consented to intercourse is a defense to a charge of rape) 
1. For some crimes- consent is NO defense

(a.) Consent can not be a defense to a charge of statutory rape

2. Requirements for consent: 


(a.) Consent was voluntary and freely given


(b.) Person giving consent is in full control of their mental faculties

3.  The higher the social value, the more likely consent is valid


(a.) Violent professional sports include consent




(1.) Professional boxing


(2.) Hockey, Football

(b.) People v. Samuels (1967):  ∆ made sadomasochistic videos.  ∆ charged with 2 counts of assault by means of force likely to cause great bodily injury.  ∆ says it involvement is consensual. ∆ put out an ad for a participant in this video.  Victim was paid to do this act. RESULT: Defense DENIED. The more severe the physical attack, the less that consent will be an issue or allowed as a defense.  Consent is NOT a defense to felony assaults (aggravated assault)

I. ENTRAPMENT:  Entrapment occurs if the intent to commit the crime originated NOT with ∆, but rather with the creative activities of law enforcement officers:
1. Two elements of entrapment: 

(1.) The criminal design originated with law enforcement officers [and the government provided a necessary element to the crime (i.e. the government provided a substance that would other wise be impossible to acquire)]
(2.) The ∆ was NOT predisposed to commit the crime prior to the initial contact with the law enforcement officers.


(a.) If ∆ is predisposed to commit the crime, no defense
(b.) We don’t want the government turning law-abiding citizens into criminals by offering them benefit they can’t refuse!




(1.) Look at behavior of the agents to see if they went too far.

(a.) Delorian case- no predisposition showed by prosecution.

2. The government has the right to engage in undercover operations to prevent illegal acts from occurring by trapping people who they believe would commit the crimes anyways (or even those not predisposed- but there is a better chance to be successful w/ defense.).

(1.) Definition: trap (good) v. entrap (bad)

(2.) U.S v. Russell: Methamphetamine case. Government wants to charge him with production and distribution of illegal narcotics ∆- asserts defense of entrapment: I only did this b/c the government made it so inviting to do this.  They provided the ingredient, w/o them I couldn’t have done it.  They came to me, so I shouldn’t be guilty.  Appeals Ct reversed conviction RESULT: SC reversed, AC expanded definition too far.
3. Constitutional Level Issue: There may be a point in time where the government has done so much and made it so inviting to do the crime, that it is fundamentally unfair to charge the ∆ of the crime.

(1.) ex: providing too much of the materials or pressured the ∆ too much or made it too attractive to commit the crime

(2.) ex: agent says mix this with this with that and then do this.  ∆ does it, then agent arrests him.  This is fundamentally unfair.

(3.) Farmer case- Government sees his name was on a web page dealing w/ child pornography. Gov’t went after them to see if they would go after kiddie porn.

Gov’t sent child pornography to him 10 times. He denied the first nine attempts. On the tenth time, he responded and bought something. Gov’t came in and indicted him. RESULT: USSC- It was a violation of entrapment rules. The pressure due to the quantity from the Gov’t was constitutional violation.

 4. CA TEST for entrapment:  Objective Test – predisposition not relevant 
(1.) Test:  Was the conduct of the law enforcement agent likely to induce a normally law-abiding person to commit the offense?
(a.) California doesn’t allow history come into play.  History is not relevant.  CA looks at the behavior of the police officer.  Irrespective of who the ∆ is and what they did in the past, the court should look at the behavior of the gov’t and see if it would unreasonably attract a reasonably prudent person.
(2.) People v. Barraza: ∆ sold undercover agent a balloon full of heroin. Was this so much pressure that it violates constitutional (fundamental fairness and due process)?  Probably not yet. Just shy of it.  [∆ would not succeed under common law rule b/c he was predisposed]
(3.) EX: Heidi Fleiss: Heidi Fleiss- indicted for pandering (offering to provide sex with others for a price). Gov’t sent in a undercover agent as a Japanese man looking for company.  Entrapment? No, she was predisposed.  This is true in 49 of 50 states and federal district BUT CA follows a different rule.

5. The SC held that under federal law an entrapment defense cannot be raised upon the fact that a gov’t agent provided material for commission of the crime, even if the material provided was contraband. Note: A few states make the provision of essential material- ingredients for drugs - entrapment 
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