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I.
THE OVERALL FRAMEWORK OF THE CLEAN AIR ACT (1970)

A.
Introduction


1.  Regulation of air quality- issuance of permits to sources



2. Methods of regulating air quality:
a. Command and Control Regulation – The gov’t agency figures out the level of pollution control it wants from varying sources and directly limits them by issuing permits.  The gov’t agency tells you how much you can emit.  




1. permit- license to pollute subject to certain conditions.  




2. Problems- costly and often inefficient (older v. newer plants)
b. Market Systems- Cap Emissions – Allocate total pollution amount among all sources and allow sources to buy and sell credits beneath the cap.

1. Problem- administratively difficult to administer



3. Designing Pollution Control Systems

a. Start at the end – Figure out the final number as to the air quality desired and make the system achieve that goal.  Must look at: 

1. What technology is currently available


2. The number of sources


3. See, Clean Air Act (and ambient air quality standards)

b. Start with the sources – Decide how much you want to control each various source (look at individuals, not the whole group)


1. Start with what the sources can do


2. Problem: Don’t necessarily end up with the level you want


3. See, Clean Water Act

B.
Terminology in Clean Air Act


1. Stationary v. Mobile Sources



a. Stationary source- sources that don’t move





1. ex: oil refineries, paper mills, power plants




b. Mobile source- sources that move around





1. ex: cars, trucks, ships, airplanes



2. Harm-based regulation v. Technology-based regulation 
a. Harm-based regulation- aimed at protecting public health
1. technology-forcing (no concern w/ ability to achieve standards)


2. economic concerns are secondary (sources may have to shut down) 

b. Technology based regulation- aimed at setting standards existing technology is capable of achieving


1. problem- no incentive to improve technology


2. examples in CAA



a. LAER- Lowest Achievable Emission Rate (most stringent)


b. MACT- Maximum Achievable Control Technology


c. BACT- Best Available Control Technology




d. BDAT- Best Demonstrated Achievable Technology



e. RACT- Reasonably Available Control Technology



3. New sources v. Existing Sources

a. New source- sources built more recently. Regulated stringently b/c it is cheaper to control a new source.  Plant can be designed with environmental concerns in mind

1. Modified sources are treated as new sources under CAA

b. Existing source- old sources. Regulated less stringently and often grandfathered into the statute b/c they are more expensive and difficult to retrofit.


4. Attainment v. Nonattainment areas



a. attainment area- areas in compliance with federal air pollution standard

b. Non-attainment areas (NAZs)- areas of country where the air quality does not yet meet NAAQS



5.  Major v. Non-major sources

a. major source- definition varies on the regulation.  Overall, regulated more stringently 



b. non-major source- sources that don’t exceed the set regulation limit



6. Criteria pollutants v. Hazardous pollutant
a. Criteria pollutants- listed, run-of-the-mill pollutants

b. examples in CAA



1. CO, Pb, NO2, O3, PM, SO2, VOCs

b. Hazardous pollutants- toxic in nature.  More agency concern with these but less information about them and harder to regulate

C.
The National Ambient Air Quality Standards (NAAQS)- (§109)
Clean Air Act – Process of Setting NAAQS 


1. List a pollutant based on scientific “criteria” docs that it may endanger public health (CAA §108)
2. Criteria documents created – 12 months later: lists scientific facts about pollutant. If adopted, must set a standard 
3. Proposed NAAQS (primary and secondary - §109)
4. Rulemaking Process
5. Final Standards (within 8 months)– EPA to revisit and revise every 5 yrs.
6. State Implementation Plan (SIPS- §110) – If approved by EPA, it is binding


1.  Primary and Secondary Standards: The Clean Air Act regulatory provisions are intended to achieve and maintain "national ambient air quality standards" that EPA adopts.  



a. Primary standards: are health-related





1. the purpose is to protect public health  



b. Secondary standards: are welfare-related 





1. they protect "things" rather than people (crops, property, visibility)


2.  Procedures: The steps that EPA must take to adopt a national ambient air quality standard start with 



a. The “listing” of a pollutant under Section 108. 

1. CAA §108: “Administrator shall…publish…a list which includes each air pollutant which:


a) in his judgment has an adverse effect on public health


b) the presence of which…results from...mobile or stationary sources; and

c) for which air quality criteria has not been issued…but for which he plans to issue air quality criteria under this section.”

2. See, NRDC v. Train (1976-300)- see below 

b. The agency then publishes a "criteria" document, which summarizes available scientific information about the pollutant in question.  

c. Finally, EPA adopts the ambient air quality standard for that pollutant.  Standard is set to reduce pollution to point where adverse health effects are eliminated. EPA relies of Scientific Advisory Board, but science isn’t always conclusive:




1. Factors to consider when linking air quality to a standard:






a) who is protected? (population as whole, children)





b) what are the effects? (anemia, etc.)





c) At what level is effect shown? (use science to find #)





d) Multiplicity of sources? (breathing, ingestion)





e) What level of pollution will prevent those effects?






f) Margin of safety?




2. See, Lead Industries Assn. v. EPA (1980-305)- see below 
3.  Discretion in Listing:  In Natural Resources Defense Council (300) the Court held that, under the facts set forth in the record, the Administrator lacked discretion to refuse to list lead under the CAA.

c. NRDC v. Train (1976-300): Citizens group sues EPA b/c he reused to list lead as a pollutant under CAA despite scientific evidence as to its health impacts. EPA gets authority from statute. EPA admits a&b, but says that EPA has discretion under c) not to list; they intend to deal w/ Pb under a different section of CAA (taking it out of gas).  P argues EPA violated statute, that this removes force of statute. Issue revolves around plain meaning of “plan.”  Court holds that if a)&b) met, then listing is mandatory. Ct uses precedent and legislative history.  NO discretion to EPA.


1. EPA used alternative argument, not overall discretion b/c it is more sympathetic to judge, relies expertise of agency.



2. Court removed the meaning from c) through holding
4.  Health Effects:  The Administrator did not exceed his authority in considering health effects while setting the lead NAAQS.  Lead Industries Assn. (305).  Under Section 109, the air quality standard must be set at a concentration to provide an “adequate margin of safety.”  
d. Lead Industries v. EPA (1976-304): EPA creates standard for lead exposure and used children as the protected target (level of pollution that harmfully effects them: more susceptible = higher standard). EPA allowed for public comments and made changes.  P claims EPA violated the statute, EPA set standard to level where harmful effects don’t occur and used “margin(s) of safety” for each step, not overall. Also, word “adequate” before “margin of safety” means EPA must consider econ/tech feasibility, but didn’t. Court agreed with EPA.  Court defers to EPA’s judgment regarding harmful effect level.  Court also says there is nothing in the statute that says EPA must consider feasibility in “margin of safety” and allowed for alternatives in setting “margin of safety” (along the way or at the end)
1. Congressional intent- If Congress wanted something considered in a statute (econ/tech feasibility), they would have put it in the statute. 


2. Rule: Econ/tech feasibility are irrelevant when setting NAAQS.
5.  Cost and Technology: In Whitman v. American Trucking Associations (p. 316) the Supreme Court held that EPA is not to consider economic costs in setting the national ambient air quality standards.  The Act requires the consideration of costs at other points.  See also Lead Industries Assn.  (p. 305).    
a. Whitman v. ATA (2001-316; USSC):  In 1997, EPA revised the NAAQS for ozone and PM, but didn’t consider cost. P argued that EPA must consider cost. P argues that inherent in “public health” of primary standard is the consideration of the health of community (i.e. commercial and industrial neighbors).  Higher standards lead to jobs losses which eventually lead to worse health of community. USSC: NO. Costs only to be considered under §110(f)(1) when implementing standards and not met.  Need clear textual commitment to costs (Scalia). Breyer Concurrence: Don’t use textual approach, but legislative history. This shows statute is technology-forcing. 
1. Hypo: LA city created regulation on lighter fluid. Industry said no, sued, and lost.  Appeal? No- industry created a new formula and met the standard.  Companies are very inventive.

D.
State Implementation Plans (SIPs) and Federal Oversight (§110)


1.  The SIP Requirement:  States must prepare "state implementation plans" (SIPs) that must attain the NAAQS by deadlines established in the Act.  Congress has amended those deadlines several times.  EPA can revise plan under certain conditions.


2.  The Content of SIPs:  The control measures in the SIP for existing sources must meet the requirements set forth in Section 110 and other relevant sections of the Clean Air Act.   



3.  EPA Review and Approval of SIPs:  
EPA reviews SIPs to determine whether they will attain the NAAQS and comply with the other statutory requirements of the CAA, particularly Section 110.  
Whether the technology exists to comply with a source's emission standards in the SIP, and whether a source is economically capable of meeting those standards, are not considerations that are relevant to EPA's review. EPA must approve a state plan if it will attain the NAAQS.  Union Electric Co. v. EPA (324).  Other forums exist for consideration of those factors: before the state in the formulation of the SIP, before a state court in judicial review of the SIP, and in the variance process (see below).
a. Union Electric Co. v. EPA (1976-324; USSC):  MO creates SIP, then EPA approves it. P had 30 days to challenge it, but didn’t b/c they got 1 yr. variance (emit more than allowed by plan) from state. Variance expired, and tried to renew.  EPA notifies P they aren’t in compliance w/ MO SIP.  P says they couldn’t meet SIP and filed petition to review EPA approval of SIP.  P argues SIP should have considered econ/tech feasibility. USSC: NO. EPA can only determine if SIP meets the standards. If so, EPA must approve SIP (§110(a)(2)(A)). 
1. Statute allows you to seek review after 30 days if there is “newly discovered info.” BUT, P asked for a variance, so they knew they couldn’t meet standard.  USSC should have dismissed petition.
2. Most important forum for consideration of econ/tech infeasibility is before the state agency formulating the SIP.  


4. Variances from SIP Requirements:   A state agency, acting pursuant to state law, may grant a source a variance from its emission limits.  But for that variance to be effective with EPA, the variance must be approved by EPA and become part of the SIP.  Union Electric.

5. Federal Implementation Plans:  If a state does not fulfill its duty to prepare a SIP, EPA is generally obligated to prepare a "federal implementation plan" (FIP) for that area.  


a. ex: Southern CA in the 1970s.  EPA hates doing this.

6. Four Places where raising econ/tech. feasibility is warranted

a. During the formulation of the SIP- best way!

b. State Court

c. Variance- vulnerable until changed and amended in SIP

d. Enforcement actions- limited opportunity and risky

E.
Direct Regulation of Stationary Air Pollution Sources



1.  State Regulation of Existing Sources:  The chief mechanism for regulating air pollution sources is the mix of controls in the “SIP” put together by each state.

2. Federal Regulation of New Sources - (§111):  EPA sets technology-based emission standards for various new categories of stationary air pollution sources (i.e. refineries, plants, etc). These are called  “New Source Performance Standards.” 

a. Section 111(a)(4)- Modification: Defined as any “physical change in, or change in the method of operation of, a stationary source which increases the amount of any air pollutant emitted by such source or which results in the emission of any air pollutant not previously emitted.”

 
b. EPA must use BDAT-best demonstrated available technology- look at cost
c. New sources- any source built or modified after the EPA promulgates the standard applicable to that type of source.
4.   Hazardous Air Pollutants:  EPA sets standards for the regulation of existing “major sources” of hazardous air pollutants, using MACT standard (second highest). New sources must meet stringent MACT, existing sources meet less stringent MACT 
a. Hazardous-  those known or suspected to cause cancer and serious illness, acutely toxic.

b. Definitions- major v. area sources:

1. Major source- those that emit 10 or more tons per yr of any of the listed toxic air pollutants or 25 or more tons per yr of a combination of air toxics (e.g. chemical plants, steel mills, oil refineries)

2. Area sources- those that emit less than 10 tons per yr of any of the listed toxic air pollutants or less than 25 tons per yr of a combination of air toxics (e.g. dry cleaners, gas stations)




c. Nat’l Emission Standards for Hazardous Air Pollution (NESHAP- §112):  




1. Previous §112- Dealt with setting a standard which provides an 





ample margin of safety to protect public health (health-based statute)
a. With a health based standard, the level may or may not be achievable or could be really expensive (go out of business).
2. Current §112 (1990)- Requires the maximum degree of reductions in emissions that the Administrator, taking costs into consideration, determines is achievable (technology-based statute)
d. National Mining Assn. v. EPA (1995-337): In revising §112, agency defined “major source” for NESHAP provisions very broadly.  Industry sued, challenging definition (major should only refer to emissions from equipment in similar industrial categories- different levels of regulation) Court upheld EPA’s definition of a “major source” as an aggregate of pollutants from a plant, including fugitive emissions.  A “major source” must install “maximum achievable control technology” (MACT).

F.
NONATTAINMENT AREAS (§§ 171-78)


A.
Definition of a Nonattainment Area


1.  The “Split” in Areas: As of the end of 1976, the date of completion of the initial round of SIP amendments, areas of the country fell into one of two classes: (a) “nonattainment” areas (NAAs, NAZs) or (b) attainment areas (known as "PSD" areas and discussed below).




a. PSD- Montana



b. NAA- California


2. NAA Defined:  A nonattainment area is an air quality control region that has not attained one of the national ambient air quality standards for that region.



3.  Deadlines for NAA Areas:  Depending on the degree of nonattainment, the 1977 (and, later, the 1990) amendments set various deadlines for attainment of the NAAQS (and demanding SIP revisions for NAAs).  In Delaney v. EPA (342) the court of appeals held that, where the attainment deadline had passed before a complete SIP was adopted, Arizona had to comply “as soon as possible” with every available control measure.

a. Delaney v. EPA (1990-342): In 1978, EPA designated parts of AZ as NAAs for CO2.  In 1979, AZ submitted revised SIPs.  In 1983, EPA approved w/ conditions.  AZ didn’t meet conditions by 1982 deadline and didn’t extend deadline to 1987, but submitted revised plans to meet SIPs by 1987. EPA rejected these plans.  P (residents) sued and DC held that EPA create FIP by 1988, unless AZ submits new SIPs first.  AZ submitted SIPs and EPA approved.  Ps challenge approval as arbitrary and capricious. Court held EPA was wrong.  Congress declined to allow extensions of the 1983 deadline b/c it believed in an absolute deadline. EPA must disapprove pland and create FIPs within six months.


B. Offset Principle: Justification for allowing new sources of pollution in NAA


1.  The Principle:  The fundamental method for achieving air quality improvement in nonattainment areas has been the use of the so-called "offset" principle.  Under this principle, a new source (as defined in the Act) can locate in a nonattainment area if existing sources of pollution are "offset" so that the net effect of adding the new source is to improve air quality (usu. existing sources decreases pollution emission).

a. Economists praised this principle as a way of minimizing compliance costs (efficient use of resources).  Allows companies to search for cheap emission controls (dry cleaners)
b. Economists do NOT like LAER- too expensive
c. Environmentalists hate the offset principle. They don’t trust it.

2.  Offset Requirements: The operation of the "offset" principle is illustrated in Citizens Against Refinery's Effects v. EPA (330).  In Citizens the Court rejected arguments that Virginia had misapplied the requirements. 




a. Pre-requisites for approval of an offset:

1. Source must control to the lowest achievable emission rate (LAER- the most stringent standard), 

2. Offsets must be located in certain geographic locations, (i.e. the offset must be near each other for certain pollutants) 




3. Offset plan must be legally binding





4. Offset must result in a positive net air quality benefit 





5. Other sources in compliance


b. CARE v. EPA (1981-330): HREC wanted to build the largest refinery on the east coast but needed offsets.  Their plan: reduce amount of hydrocarbons through the kind of asphalt used to pave road. (use a better kind) Source had to find the offset and used the state. VA wanted refinery- state agreed. P says this isn’t an offset b/c state was going to change asphalt anyways.  P argues that location requirement not met, arbitrarily determined.  Court held decision was not arbitrary. “The ruling permits a broad area (usually within one AQCR) to be used as an offset basis.” Usually does not mean always.  Administrative efficiency reason is legit. Court also defers to EPA regarding base year standard for credits.  Court allowed Deputy AG’s letter as sufficient 
 



1. P should have argued that usually means “most of the time”





a. Put the burden on VA to prove.


2. Court ignored statute regarding base year standard:
a. Statute says to use first yr. of SIP or if no SIP when a construction permit application filed. Should be ‘75, not ‘77.
3. Deputy AG’s letter says nothing. No proof that DOT is legally bound to deal and will make changes. No evidence of contract

4. Note: The refinery will be emitting almost indefinitely, so maybe you need an offset that does the same thing? 
3.  Triggering New Source Review: “New or modified major stationary sources” are subject to detailed pollution control provisions.  In New York v. U.S. EPA (handout), the court reviewed EPA’s revised rules on this subject. 
a. NY v. EPA (2005-handout):  Bush- EPA changed the baseline rule for triggering a NSR (New Source Review) from 2 yrs to 10 yrs to account for economic swings- good for industry.  P challenges 10 yr. rule and looks at word “increase.” P argues that increase can’t be determined by 10 yr old events and must be recent.  Uses car value example.  EPA also argues that EPA’s “clean unit” interpretation violates CAA b/c CAA defines “increase” in terms of “actual emissions” not “clean unit status” Court (a) upheld EPA’s “ten-year lookback period” for determining the baseline emissions and “ increase” is ambiguous-deference to agency to decide( they had a study); (b) rejected EPA’s “clean unit” interpretation of when an “increase” in emissions occurred b/c the CAA defines “increase” in terms of “actual emissions” (emit v. potential to emit- statute use emit= actual emission);(3) refused to rule on P’s claim that EPA was violating both its authority to set only “minimum requirements” and the “anti-backsliding provisions” of the Clean Air Act.
1. Anti-backsliding provision: Section 193 bars EPA from altering any control requirement in effect prior to 1990 in an area that is a NAA for an air pollutant , unless the revision “insures equal or greater emission reductions of of such air pollutant”


a. like the 2-yr provision!

2. Alternative NSR Standards: Section 116 allows states to adopt provisions as part of SIPs that deviate from those required for SIPs by EPA, unless the state is less stringent than the EPA provision.
b. EPA’s “minimum requirement” rule prevents states from adopting more stringent SIPs- EPA won’t approve


C.
The "Bubble" Trigger


1.  The Principle:  EPA has used the so-called "bubble" principle in nonattainment areas (as well as in PSD areas).  Under this principle, a "bubble" is placed over a facility, and EPA considers only the "net" increase in emissions from any changes to individual emission locations at that facility. It is the grouping of sources that allows the emissions of all sources to be aggregated. You can increase emissions under the bubble from a new or modified source if you decrease emissions somewhere else under the bubble. Enviros hates this (don’t know what’s happening, Industry loves)
a. Hypo: Selmi Plant (200 sources) decides to put in a new addition to plant (new source).  If in NAZ, then need NSR because adding pollution. Need to offset-to do this is a whole process that will probably end up in litigation. So , bubble principle doesn’t look at the individual change.  Look at net effect at plant.  Allows plant to reduce pollution in another part under the bubble so there is no increase in emissions. Net effect would be zero so no need for reg. approvals.  Selmi finds the cheapest way to get rid of pollution to make zero net gain.  In bubble theory, no new tech at all required.  New reg not triggered.


2.  Implementing the Principle: EPA has used the bubble principle in defining the term "stationary source" for purposes of determining when the offset provisions of the Act are triggered for nonattainment areas.  See Chevron U.S.A. Inc. v. Natural Resources Defense Council (p. 138).  (This decision also illustrates the Supreme Court's approach to review of agency interpretations of ambiguous statutes).

a. Chevron v. NRDC (1984-138; USSC): 1977 Amendments do not define “stationary sources.”  EPA defined a stationary source in regulation including bubble concept (handout).  EPA argues discretion b/c other statutes N/A.  NRDC looks at §111-can’t aggregate b/c statute says “any building, structure...” so each source is individual.  Court says to use entire Act and looks at two definitions (§302(j) and §111(a)(3)).  §302 defines source as facility  and applies to the whole Act but §111 doesn’t; so must apply §302. §302 is undefined for what we are looking for so discretion to agency. Court upholds EPA’s judgment

1. Result: EPA has law-making power when ambiguous. Argues:



a. Statute is clear on its face and we win; OR


b. Statute is ambiguous/vague so we win.

2. To beat EPA, you must look at legislative history, but Scalia/Thomas do not do that.



b. Post-Chevron Battle:
1. Good decision: EPA knows about science, technology and is more prepared than courts to deal with this stuff. No expertise.  Environmental control is complex. Makes sense to defer to agency.
2. Bad decision: This delegates law-making power to adminstrative agencies (Executive Branch)



c. In reality, this case hasn’t done much, but change the arguments:

1. Challengers argue that statute is clear and EPA acted inconsistent with it.  
2. Courts have found less ambiguity in statutes (legislative history)

G.
PREVENTION OF SIGNIFICANT DETERIORATION (PSD) AREAS (§§160-169A)


1. Definition of PSD Areas:  A PSD area is an area where the air quality for a particular pollutant exceeds (i.e. is "cleaner" than) the national ambient air quality standard for that pollutant, or is unclassifiable. Under §110(a)(2)(j), a SIP must contain provisions to prevent significant deterioration. Classified in three classes, each with separate increments of permissible pollution increases (percentage of NAAQS). 




a. Controversy: visibility in national parks.


2. Rationale for Regulating PSDs: To prevent deterioration of air quality including: building in a margin of error for health effects, limiting total pollution load that may affect long-range transport of pollutants, protecting visibility, and avoiding competition among the states on air quality grounds.




a. Makes sense: why let a clean area fall below the standard
b. Doesn’t make sense: once you start regulating an area, problems arise.  Economists argue that you wants plants in PSDs, not NAZs



3. PSD Area Requirements: There are significant regulatory requirements attached to the location of sources in PSD areas.   


a.  New or modified sources (a) must secure a permit from EPA and (b) must show that emissions will not cause or contribute to air pollution in excess of the "increment" applicable to that area (i.e. the amount of clean air that is available for use).  The source must also use "best available control technology" (BACT).


H.
REGULATION OF MOBILE SOURCES(§§ 201-35)
       

1. Provisions Regulating Mobile Sources: The Act also contains extensive provisions regulating emissions from mobile sources (as opposed to stationary sources) of air pollution.  The standards for mobile sources (i.e. automobiles) are, to a greater extent than most other emissions limitations, set at the federal level by either Congress or the EPA.  This is the biggest area of success (air quality improvement) of the CAA.

a. Mainly a Congressional statute: car-making was American industry and very politically-sensitive.  Congress didn’t want EPA to screw w/ economy



b. Technology-forcing statute: But 1 yr suspension 
under §202(b)(5)(D) if: 





1) suspension is essential to public interest or public health 

2) good faith efforts have been made

3) prove that technology is not available or won’t be available–KEY!
4) NAS study has indicated standards not available

2. “Greenhouse Gas” Emissions from Vehicles:  In Massachusetts v. EPA (Handout), the court upheld EPA’s refusal to regulate greenhouse gas emissions for vehicles as within its discretion under the CAA. Dissent argued strongly that such emissions are “pollutants” under the CAA.

a. MA v. EPA (2005-handout): EPA denied petition to regulate CO2 and other greenhouse gases from cars under §202(a)(1) of CAA, claiming it didn’t have authority. Even if, EPA wouldn’t do it.  P (states, cities, enviro. groups) sued.  EPA claims no authority b/c statute isn’t clear so discretion [4 bad arguments also: 1) use specific provisions, 2) overlap w/ DOT, 3) SIPs can’t cover gg, 4) no congressional intent to cover]. P argues even if Congress didn’t know about this particular pollutant it created this overall scheme. Congress ought to change it, not the courts. Court holds for agency and gives discretion.

3. EPA’s Power to Predict the Development of Technology: In International Harvester Co. v. Ruckelshaus (354) the court of appeals upheld EPA’s power (under the Act at that time) to grant a suspension of the hydrocarbon and nitrogen oxide standards.  The statute allowed for a suspension if four requirements were met, including that “effective control technology, processes, operating methods, or other alternatives are not available.”  EPA may predict the “availability” of technology at a future point.  However, in Harvester the court held that the agency did not meet its “burden of proof” to show a “reasoned presentation” supporting the reliability of EPA’s methodology.”

a. International Harvester Co. v. Ruckelshaus (1973-354):  Automakers sought a 1 yr waiver from EPA in 1972 claiming they wouldn’t meet standard (90% reduction) b/c technology did not yet exist.  EPA denied the waiver- no showing that technology not available (used NAS report). Definition of “available” at issue.  Industry says “now,” EPA says “can be done in future.”  Court holds that Automakers have B/P (met by producing evidence) and EPA’s assumption not valid and didn’t meet their B/P.  Court concerned about effect on industry (company that makes effort to met standard suffers). Use balancing (cost of “wrong decision” [huge economic loss] outweigh gains of correct one).  
 


1. Note: balancing is inappropriate here! This is not an injunction.



2. Note: Court order to create interim standards NOT in statute.




3. Note: What about arbitrary and capricious standard?


4. California’s Special Status in Emission Regulation
a. 1990 Amendments let intact CA’s special status to impose tighter emission standards.  States can adopt CA’s standards but automakers usually sue immediately.  In VA v. EPA, EPA made DC and 12 states adopt CA standard.  Court struck down rule and said EPA had no authority, only voluntary adoption by state and must be “identical” (§177).


5. Intrastate Emission Trading Program
a. Under §110, states can adopt economic incentives such as fees, markateble permits, and auctions of emission rights among the “enforcable emission limits”  states must impose in their SIPs.  However these market mechanisms are difficult to design and cause problems.  

1. ex: CA created RECLAIM, a “cap and trade” program where stationary sources were given initial allowances of trading credits (RTCs) which they could consume or sell.  Program to apply to 400 facilities.  There have been trades but program failed.  Emission reductions have not been met (19%, not 40-60%) and retrofitting has been minimal. Problem- too much initial allocation of credits and creates hot spots in poor areas (trade b/t stationary and mobile sources).
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