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VI.
AN OUTLINE OF NEPA AND CEQA

A. Overview


1. Requirements 

a. NEPA: National Environmental Policy Act: Section 102(2)(C) requires a "detailed statement," otherwise known as an environmental impact statement (EIS) for “ major federal actions significantly affecting the human environment.”
b. CEQA: California Environmental Quality Act: Public Resources Code Sections 21100 and 21151 require an environmental impact report" (EIR).


2. Theory:


a. Actual Change: If you make fed. agencies consider environmental affects of actions before they act, they will use information and it would cause them to change action

1. Not always true! Sometimes agencies just go through the motions.

 
b. Transparency: Public can see the impact of different projects before it happens.  If there are significant impacts, public opinion can be effective at changing the project


3. Purposes




a. Process

1. NEPA § 102(2)(C): Agency must "include in every recommendation or report on proposals for legislation and other major Federal actions significantly affecting the quality of the human environment, a detailed statement…on”:


a. The environmental impacts of the proposed action



b. Unavoidable adverse environmental impacts of action


c. Alternatives to proposed action


d. Relationship b/t local short-term uses of man’s environment and long-term productivity


e. Irreversible/irretrievable commitments of resources

2. NEPA is a prophylactic, overarching approach- Aimed to prevent future environmental harm

 
a. Very complicated to look at specific federal agencies and change legislation to require environmental standards


b. CEQ (Council on Environmental Quality): Issues regulations to assist with the implementation of NEPA

1. Set procedural requirements governing EIS process


c. Act covers both public projects (dam building) and private construction that requires federal permits.
3. NEPA Process:


a. Environmental Assessment (EA): whether or not to do EIS- considers alternatives


a(1): If no EIS, then FONSI- finding of no significant impact


OR


a(2): EIS


3. CEQA: Cal. Pub. Res. Code §§21100, 21151: EIR must be prepared on any project “which may have a significant effect on the environment.”

4. CEQA Process: 


a. Initial Study (IA): whether or not to do an EIR



a(1): If not EIR, then Negative Declaration



OR



a(2): EIR


b. Public Participation

1. Notice to the public, possible hearing.  Public also has right to comment.



c. Substance

1. NEPA: Section 102(1)(A), (B): Agencies must, among other requirements, "identify and develop methods and procedures" which will "insure that presently unquantified environmental amenities and values may be given appropriate consideration in decisionmaking, along with economic and technical considerations."


a. NEPA provides evidence that the mandated decision-making process has in fact taken place and, allows those removed from the initial process to balance the factors on their own.





2. CEQA: Cal. Pub. Res. Code § 21002: "agencies should not approve projects as proposed if there are feasible alternatives or feasible mitigation measures available which would substantially lessen the significant environmental effects of such projects..."



B. Threshold Determinations: When Must an EIS or EIR Be Prepared?



1. NEPA

a. The “Proposal” Requirement




1. NEPA is triggered when agency has made a "proposal." 
a. Kleppe v. Sierra Club (173-1976; USSC): Coal development project. Gov’t involved in trying to develop area (b/c there are public lands with coal on them and gov’t concerned with energy shortage).  P’s wanted EIS on coal development for entire region (4 states). P argues that b/c there was a study on entire region (NGPRP), need EIS. ∆ claims there is a nationwide project (w/EIS) and there are proposals for local projects. USSC: Only need EIS is there is a proposal for entire region- there is none, so no EIS needed. All proposals are local and national. Proposals occur when they are announced!
1. USCA: creates 4-part test where a court can intervene in timeline of proposal-making and order an EIS (PRESUMPTION: A proposal can exist even if the agency has not announced it).

2. USSC rejects this idea!! 

3. CEQ regulation defining “proposal” may be inconsistent w/ Kleppe

2. An EIS may also be needed when “several pending proposals have a cumulative or synergistic environmental effect on a region.”  Note, however, that review of this decision is under the "arbitrary or capricious" standard.  

a. Kleppe v. Sierra Club (173-1976; USSC):  P argues that ∆ must do an EIS on region b/c the local projects are all intimately related- huge regional impact.  P says the gov’t was concerned about region, so they conducted the NGPRP. USSC: They agree with P. BUT, Court defers to agency’s determination.  Agency said impact is not region-wide, but narrower SO need NO EIS required.  

1. As soon as agency gives a reasonable explanation based on the environment, then its decision is not arbitrary.


2. Also, practical considerations of feasibility might necessitate restricting the scope of the comprehensive statements.

b. The “Threshold Determination”
1. Agency undertakes an Environmental Assessment to determine whether the action may have a significant environmental effect.  

a. Hanley v. Kleindienst [II] (157-1972):  GSA does an EA (that looks at different aspects of building, alternative) and concludes there will be NO significant environmental impacts.  P argues that GSA must do an EIS b/c the proposed action is “controversial.” P argues that they had no time for comments. ∆ says not in statute. Court: Controversy as threshold? NO! Anything can be controversial, need environmental impact.  Court creates a test to determine if there will be significant environmental impacts (see below).  Here, not adequate – didn’t consider crime and other procedural defects (no time for Ps to comment). §102(2)(b) requires the agency to give notice to public and allow for opportunity to submit public comments (no hearing required). Agency must respond to comments

1. Significance Test (158): 
a. Extent to which the action will cause adverse environmental impacts in excess of those created by existing uses in the area;

AND

b. Absolute quantitative adverse environmental effects of the action itself (cumulative harm that results from its contribution to existing adverse conditions) 
2. Public Comments: §102(2)(C): Judicially created requirement for public comment- hearings are now the norm.
b. Public Citizen v. Dept. of Transportation (Handout-2004; USSC): Mexican truck issue- Congress passed moratorium saying FMSCA can’t certify trucks for 2 years.  President lifted moratorium – trucks can come in. FMSCA (fed. agency) regulates safety of trucks by issuing rules by which  certificates given would allow Mexican trucks to come into US to do business. FMSCA issues EA on the rules (no change in trade; no environmental impact). 1) P claims FMSCA must do an EIS (MSCA didn’t consider alternatives). 2) P claims FMSCA didn’t consider environmental effect from cross-border traffic (it is foreseeable). USSC: 1) No “alternatives” problem- P didn’t raise this when the time came (comment period) no can’t raise here. 2) USSC also held that that the agency had not acted arbitrarily in not preparing an EIS.  Because the agency had no power to prevent cross-border operations, it lacked the power to act on whatever information might be contained in an EIS. President ended moratorium so he has power.  FMSCA only has limited discretion, no authority (only ministerial power).




c.  The “Major” and “Federal” Requirements

1. “Major”: NEPA applies to “major” federal actions, but “major” generally has little meaning other than to reinforce the word “significantly.”  

2. “Federal”: To be “federal,” a federal agency must approve the action.  The action also must be discretionary.

3. Hanly v. Mitchell [I] (149-1972): GSA (fed. agency) wanted to build a jail and office building in residential area. Neighbors brought suit and used NEPA to register opposition to project. P alleges that GSA didn’t do EIS and they must do EIS b/c this development may have significant impacts on environment. They claim significant impacts have to do with QUALITY OF LIFE, but there are real environmental impacts too: garbage, sewage, construction, traffic. Also, major = signifcant environmental impacts.  ∆ claims “major federal action” refers to cost of project, amount of planning, and time to complete (not environmental).  Court:  Major and significant are two separate things.  Congress used two different words so we must give meaning to everything. BUT, major reinforces significant Also, quality of life is an environmental effect and Act says you must consider this (the urban environment)
a. Quality of Life:  USSC has later overturned this as a factor of environmental impact



2. CEQA

a. CEQA’s "Three-tiered" Structure
1. exempt projects and projects where it is certain that there will be no significant effect; 

2.  for projects with possible significant effects, an initial study is carried out, leading to a "negative declaration"; or 

3. EIR.  
4. Friends of "B" Street v. City of Hayward (Handout): City proposed a street widening project and created a Negative Declaration.  P argues that ND was an abuse of discretion and court should order an EIR b/c there is substantial evidence that the project will have a significant environmental impact.  ∆ claims that there should be no EIR b/c there is substantial evidence in the record that there will NOT be a significant environmental impact.  Court: Accepts P’s test. If there is some substantial evidence of environmental impact, agency must do an EIR.
a. Substantial Evidence Test: If you made a finding of fact that there any substantial evidence in the record that would support that determination of a significant environmental impact, you must do an EIR.  As long as there is some evidence, it ends it.

b. This is the accepted test on admin. agency fact determinations.

c. This will increase the number of EIRs (small projects).

b. Threshold Determination Test
1. An EIR is required whenever it can be fairly argued on the basis of substantial evidence that the project may have a significant environmental impact. Friends of "B" Street.  
2. Compare with the usual “substantial evidence” test applied by courts.

a. Usual: If you make a finding of fact and there is substantial evidence in the record to support that determination, you win.  This goes positive or negative.


1. Agency loves this!



C.  Adequacy of the EIS or EIR



1. NEPA

a. Mitigation Measures and Alternatives: A fully formed mitigation plan is not required.    But mitigation must be discussed in sufficient detail.  

1. Robertson v. Methow Valley Citizens Council (207-1989; USSC): P challenged Forest Service’s issuance of use permits for ski resort.  P claim EIS is inadequate: 1) EIS did NOT contain a complete mitigation plan to protect wildlife – must note specific mitigation measures.  The EIS also must examine alternatives to the proposed action.  USSC: Statute says nothing about mitigation measures but you must discuss them b/c it is implied by NEPA (and part of CEQ regulations)- point is to avoid environmental impacts. Agency must discuss mitigation BUT no need to outline specific and complete mitigation plan to be adopted.  NEPA is procedural, not substantive. Agency only needs to consider information not take action on it.  Also, most of mitigation is off gov’t lands.

b. Analysis of Low-Likelihood Events- Worst Case Scenario:


1. Robertson v. Methow Valley Citizens Council (207-1989; USSC):  P challenged Forest Service’s issuance of use permits for ski resort.  P claim EIS is inadequate: 2) EIS made an error in analysis of wildlife impact (15% v. 50%) so they must do a worst-case scenario analysis. USSC: NO need to do worst case analysis.  CEQ overturned that regulation.  It would be too prejudicial to focus on unlikely events- should focus on likely events.

c. Supplemental EIS: The agency must determine whether there are “significant new circumstances or information,” and it must take a “hard look” at the information. The application of the test turns on the value of the information to the still-pending decision-making process.  

1. Marsh v. Oregon Natural Resources Council (184-1989; USSC): P’s wanted a second supplemental EIR b/c of new information (Cramer Memo and US Soil Conservation Survey). ∆ presented info discounting data from P’s reports.  USSC: Cramer memo is NOT position of agency only one guy- dept. is neutral on dam.  Fact that P released new info after they filed suit discounts significance of concerns plus they are exaggerated and the numbers not validated. Here, Agency looked at information and decided differently. There is a valid agency response so not arbitrary!  






a. TEST:


1. Agency Implementation- Rule of Reason: Focus on information and the effect it could have on the decision.


2. Judicial Review- Arbitrary or Capricious Standard: when reviewing the agency’s decision not to do a supplemental EIS.


2. CEQA



a. Future Impacts: EIR must analyze environmental effects of a future expansion or other action if: 




1. it is a reasonably foreseeable consequence of the initial project, 




AND 


2. the future expansion or action will be significant in that it will likely change the scope or nature of the initial project or its environmental effects.  


3. Laurel Heights Improvement Assn. v. Regents (Handout-1998): Regents bought a building in this neighborhood and were going to use this for bio-med research/campus which will create hazardous waste.  Regents partially move in into building: (100,000 sq. ft of 350,000).  They do an EIR (moving of bio-med research units). P’s argue that EIR was defective b/c it did NOT examine the anticipated future uses of building after Caltrans moves out.  
Regents contend they don’t need an EIR for it b/c they haven’t decided formally what they are going to do with it so they don’t have to discuss it. Court: They create a two-part test (see above) and hold that Regents meet the test.  Newsletter stating their interest, meetings of campus planning committee, and private letters b/t dean and chancellor prove that it is reasonably forseeable and the action will be significant b/c hazardous waste created (changing scope of nature of environmental effects). 
b. Alternatives: EIR must discuss all reasonable alternatives to a project, including the "no project" alternative. 
1. Laurel Heights Improvement Assn. v. Regents (Handout-1998): Regents bought a building in this neighborhood and were going to use this for bio-med research/campus which will create hazardous waste.  Regents partially move in into building: (100,000 sq. ft of 350,000).  They do an EIR (moving of bio-med research units). P’s argue that EIR was defective b/c it did NOT examine sufficiently the possible alternatives.  ∆ argues that no discussion was necessary.  Court: Discussion of alternatives is necessary and the discussion in the EIR it was inadequate and cursory – only 1.5 pages of 300. BUT, Court lets them stay in facility while creating new EIR (equitable discretion) – policy reasons (damage to research if forced to leave).

D. Substantive Effect

1. NEPA

a. NEPA "does not mandate particular results, but simply prescribes the necessary process." Robertson v. Methow Valley Citizens Council (p. 207).


2. CEQA
a. Statutory Requirements: The substantive effect of the CEQA:

1. Public Resources Code § 21002: Public agencies should NOT approve projects as proposed if there are feasible alternatives or feasible mitigation measures available which would substantially lessen the significant environmental effects of such projects. BUT, if the alternatives are infeasible (b/c econ, social conditions), then agency can still approve them.

a. Two-step process: Gather data discussing alternatives


1) If feasible alternatives, don’t approve; BUT



2) If alternative are infeasible, can still approve.

2. Pub. Res. Code Section 21002.1: Purpose of EIR is to identify the significant effects of a project on the environment, ands to indicate the manner in which such significant effects can be mitigated or avoided.   
3. Laurel Hills Homeowners Assn. v. City Council (Handout-1978):  Mulholland Drive Corporation proposed a 124-unit subdivision.  The City approved 95 units and did an EIR.  P argues that ∆ should not have approved the plan b/c there were feasible alternatives (i.e. 63-unit cluster of condominiums which were considered environmentally superior).  TC: After mitigation efforts on 95 units there would NOT be significant environmental effects, so no need to worry about 63 unit division.  USCA: NO!  There still were significant effects: traffic and grading and there was no finding that alternative was infeasible. Court holds: NO need to look at alternatives if there is an “acceptable level” of mitigation. Court doesn’t want to overturn project but tries to solve the potential problem of just a little mitigation.

a.  Holding sends a clear message to developers as to what to do with projects: Propose a much larger project than what you really want.


b. Acceptable level: Made-up: All avoidable significant damage to the environment has been eliminated and that which remains is otherwise acceptable.
b. Substantive Principles: An agency may approve a project where all “avoidable environmental damage is eliminated” and that which remains is "acceptable." Laurel Hills Homeowners Assn. v. City Council.
VI. NINE POINTS ABOUT PRACTICING LAW

1) READ THE STATUTE OR REGULATION CAREFULLY

2) TOOLS FOR DEALING WITH INTERPRETING STATUTES

- LEGIS HISTROY, DICTIONARY, ETC.

3) WHEN DEALING WITH ADMIN AGENCY, YOU MUST UNDERSTAND THE AGENCY- WHO ARE THEY? WHAT ARE THERE BACKGROUNDS?

- PARTICULARLY IF YOU ARE NOT DEALING WITH A LAWYER- THEY THINK DIFFERENTLY 

4) ALWAYS THINK ABOUT WHAT CLIENT WANTS

- WHAT WILL THEY GET OUT OF IT? AND DON’T DO WHATEVER YOU CLIENT TELLS YOU

5) EVALUATE ARGUMENTS

- PUT YOURSELF IN SHOES OF PERSON YOU ARE MAKING THE ARGUMENT TO AND HOW THEY WILL REACT.

6) DEAL WITH TECHICAL ISSUES AS AN INTERMEDIARY- PUT IT IN ANOTHER FORM THAT SOMEONE ELSE WILL UNDERSTAND

- GET AN EXPERT TO EXPLAIN IT TO YOU, THEN FIGURE OUT HOW TO SIMPLIFY IT.

7) IMPORTANCE OF JURISDICTION (MAKE SURE AGENCY HAS JURISDICTION)

8) WHEN DEALING WITH ADMINISTRATIVE ARENA, YOU ARE LOOKING FOR POINTS OF ACCESS FOR THE CLIENT

- YOU MUST KNOW THE PROCESS, HOW THEY PROCEED (HEARINGS, COMMENTS)

- IF NO POINTS OF ACCESS, YOU CREATE THEM (CREATE A FORUM- TALK TO PEOPLE)

9) YOU HAVE TO DECIDE WHAT KIND OF LAWYER YOU WANT TO BE.
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