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V.     HAZARDOUS WASTE CLEANUP: CERCLA: COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION & LIABILITY ACT
A.
Overview (passed: Nov. 1979-Jan. 1980)
1. Purpose: CERLA was intended to place the financial burden of cleaning up hazardous waste sites on those who contributed to the problem (the “Polluter Pays” Principle).
a. Responsible parties have paid for approx. 70 percent of all long-term cleanup (NY Times, 2002).
2. Theory: This is basically nuisance law and under such law, remedies are that responsible parties clean up mess.

3. Methods of Governmental Action

a. Governmental Cleanup and Cost Recovery
1.  Section 104: The President (through powers delegated to the EPA Administrator) may make expenditures out of the “Superfund” (set up through tax on chemical and oil industry) to take remedial or removal action at disposal sites when a release or threatened release “may present an imminent and substantial danger to the public health or welfare”
a. removal: emergency response; short-term cleanup of released substances, usu. from the surface of the ground, or nec. actions in cases of threats of release 
b. remedial: long-term solution; “permanent remedy taken instead of or in addition to removal actions

c. other issues: 






1. need “release” or “threaten release” [§107(a)(4)(A)]
2. Must define “hazardous substance” [§107(a)(4)(A)]
3. Petroleum exclusion. 







a. products extracted from petroleum?





4. “facility”

5. “National Priorities List”- list of hazardous wastes sites eligible for long-term remedial action under CERCLA (2002- 1239 site, inc. 159 gov’t owned sites)
2. Section 107: The government may then bring suit against various “potentially responsible parties” (PRPs) to recoup the cleanup costs.




a. costs of conducting removal and remedial action; and



b. attorney fees; and

c. other costs of obtaining and monitoring private-party cleanups; but 

d. private parties MAY NOT collect attorney fees (KeyTronic Case), medical monitoring fees, compensation for lost property value or income.

b. Administrative Orders
1. Section 106 Orders: Administrator may issue an administrative order directing parties to take actions to clean up a site.  Failure to obey the order “without sufficient cause” can result in a fine of up to $25,000 per day.  
2. If the Administrator then cleans up the site because of failure to obey an order, the party may be liable for punitive damages of up to three times the cleanup cost.  This is in addition to liability for the cleanup cost.

3. This is probably the preferred method.  Though the EPA must monitor progress, they do not risk not recovering and courts don’t like giving a mandatory injunction. And the (dis)incentive will usually make parties comply.
4. No right of contribution against others under §133(f)(3) if clean up under an administrative order.


c. Injunctive Relief

1. Under Section 106, the EPA Administrator may seek injunctive relief in U.S. District Court top have parties clean up the site.
2. Private parties may NOT seek such relief.

4. Non-Federal Cost Recovery Actions

a. States: States may bring 107 cost recovery actions.

b. Private Parties: Under Section 107, some courts have held that private parties may bring cost recovery actions if they have expended “response costs” under CERCLA.
B. 
Responsible Parties
1. Generators
a. Section 107(a)(3): “any person who by contract, agreement, or otherwise arranged for disposal or treatment, or arranged with a transporter for disposal or treatment, of hazardous substances…”  
1. See also Class Hypos involving (a) formulation of pesticides, and (b) disposal of PCBs in transformers.
b. Individuals:  Individuals, including corporate officers, may be held individually liable where they had immediate supervision over or were directly responsible for arranging for disposal of hazardous wastes.   Individuals “possess” the hazardous substances within the meaning of Section 107(a)(3) where they have actual control over them:  
1. Northeastern Pharmaceutical (760-1986): NEPACCO produced hazardous waste which was pumped into holding tanks.  Excess waste stored in drums at plant.  Shift supervisor (Mills) gave plan to plant manager (Ray) to dump wastes on farm.  Ray told VP (Lee) and Lee approved plan.  7 yrs. later, P sues NEPACCO, Mills, Lee and Michaels (President).  NEPACCO is insoluble. Court: Michaels-NOT LIABLE.  He was not owner or operator or involved in plan.  Lee-LIABLE b/c he “knew about, had immediate supervision over, and was directly responsible” for arranging for disposal. Statute makes individuals liable.



a. What about President?  He is off the hook, but not right



b. ∆ has B/P to prove gov’t costs are inconsistent with NCP.
1. All costs not proved inconsistent are conclusively presumed to be reasonable and recoverable.

c. If challenging cleanup method- standard is arbitrary and capricious- very hard to overcome

2. Transporters
a. Section 107(a)(4): The government must prove that the person (1) accepted hazardous substances for transport and (2) selected the disposal facility or had substantial input into deciding where the hazardous substance should be disposed.  
1. Definition: ”Any person who accepts or accepted any hazardous substances for transport to disposal or treatment facilities, incineration vessels or sites selected by such person, from which there is a release, or a threatened release….
2. Hypo: Small company transports hazardous waste to what becomes a facility. Liable? NO. Must have decided or had substantial input into decision.
3. Owners and Operators
a. Present Owners: Section 107(a)(1): Present owners are liable regardless of whether “disposal” takes place during their time of ownership.
b. Past Owners: Section 107(a)(2): “any person who at the time of disposal…owned or operated any facility at which such hazardous substances were disposed of…” 




1. see definition of disposal
4. Corporate Owner Liability
a. Indirect Liability: CERCLA did not change the “bedrock principle” that a parent corporation is normally not liable for the acts of its subsidiaries.  
1. Hypo 6 - Corporate Owners: Wholly owned subsidiary [B is a subsidiary of A, i.e. A directs what B does; there are often common officers of company or some EEs, officers are those for both companies]. B became a facility (chemical facility). Issue: Is A liable? Under CERCLA, ∆ can be liable for operating a hazardous waste facility. If B is the facility or B operates it, in a sense, A is also an operator b/c A controls everything B does. A is liable for controlling levers. BUT, this ignores one of the fundamentals of corporate laws - B is a separate corporation.
 



1. Congress can pass a law to make corporations liable for 

the actions of their subsidiaries: Commerce Clause (even though Corp. Law is state law).

2. Did Congress intend CERCLA to make owner liable for clean up? USSC: NO!  No reason to think that Congress intended a wholesale revision of state corporate law.  The limited liability principle was impliedly amended here.





3. Corporate Law

a. Parent not liable for subsidiaries

b. Corporate owners not liable for debts: limited liability (exception: piercing veil)

b. Direct Liability: However, a parent corporation may be liable as an “operator” through its employees.  The plaintiff must prove that the employees were acting for the parent corporation, not the subsidiary. 

1. You can hold Parent Company A liable for subsidiary under state corporate law (pierce corporate veil) for operating a facility under certain conditions: 

a. Must show A was not just operating business of the subsidiary, but

b. Must show owner acted for benefit of owner, not subsidiary 
OR

c. If there is an abnormality in the ran the two companies are run (working for one, making decisions for the other)
5. Arranging for Disposal

a. Hypo 1: A makes pesticides. A sends them to B. B formulates them and sends back to A. A distributes pesticides. B becomes bankrupt but is contaminated. Issue: Can you hold A liable under CERCLA for B? YES! A is not owner, not operator, not transporter, BUT liable for arranging for disposal- just because it was formulated under two roofs doesn’t matter (if it was under one roof it wouldn’t matter).  You can’t get out of liability by outsourcing.
b. Hypo 2: D sends product to A who ships it back to D after finishing.  D retained ownership of product when shipped to A. Issue: Is D liable for arranging for disposal? D says A was responsible for creating the hazardous waste. Court: D has arranged for disposal – pesticide had to be finished and the process undertaken at A generated hazardous waste  To get the product to shipping quality, you had to create hazardous waste.

D not allowed to outsource hazardous waste.

c. Hypo 3: D sold product to A who finished it. A then resold it to D. Issue: Is D liable for arranging for disposal? Probably: the same arguments as above - to contractually set up arrangement to outsource liability. Not much different than hiring A.

d. Hypo 4: Utility sells transformers for scrap that contain PCBs. U contracts with B to sell transformers, which B uses as scrap. Issue: Could U be held liable under CERCLA as arranging for disposal? U says it sold property off, not just disposing of waste - unlike hypo 2 the transformers did not come back. Court: A could be held liable, but it’s a factual issue- If U knew it was getting rid of hazardous waste
e. Hypo 5: GE sold hazardous oil waste to drag strip owner, which used oil to suppress dust on track. Court:: GE liable - GE arranged for disposal and track is the facility.


6. Successor Liability
a. Hypo: A sells its assets to B (corporate sale). Is A still liable? Depends- Some courts: if you are continuing what A did, we continue to hold A liable. 

1. Loophole: If you don’t hold A liable it would create a loophole to prevent liability!! They could be get of scott-free by dumping their environmental problems through sale



b. Four Ways to be Held Liable 
1. agreed to assume the predecessors liability
a. express or implied

2. de facto merger

3. fraud to escape liability
4. successor is a mere continuation of the predecessor
c. Indemnification agreements- often used in transactions involving acquisitions to address environmental and other liabilities related to assets and business transferred.
7. Discussion Problem 2: Chemco is a wholly owned subsidiary of Padre.  Chemco owns Blackacre and manufactures chemicals there. Smith Is an officer of Padre and President of Chemco.  Jones is Chemco VP and plant manager. Smith told Jones to find a solution to dispose of waste. Jones arranged for disposal on site.  Waste leaks and Chemco covers it up.  Chemco sold Blackacre to Able.  Able had NO knowledge of waste disposal, but knew the business. Chemco dissolved w/ funds back into Padre. Able used property as wherehouse.  Able sold property to Baker.  Baker had no knowledge of Chemco or that property was anything but a wherehouse.  Chemicals leaking into Whiteacre and its owner wants to sue: 



a. Question 1: Liability of Padre (owner/operator, successor):




1. Only way: direct liability as owner of subsidiary-
a. Act to the detriment of Chemco and benefit of Padre? NO

b. Abnormality at the way they ran Chemco (work for one make decision for other)? NO. Smith does not cause problem

2. SO: PADRE NOT LIABLE

b. Jones or Smith Liable?
 



1. Jones: Owner, operator, transporter, arranger?

a. Did he arrange for disposal? YES

b. Did he operate site? YES

c. SO: JONES IS TOAST!! (two ways)


2. Smith: Owner, operator, transporter, arranger?

 




a. Did he arrange for disposal at facility? YES/NO
1. He suggested Jones find another solution but didn’t tell him specifically.  TOO BAD!
b. Policy argument: He should be responsible. If you let him off, you have perverse decision.  Smith is the BOSS!!!

c. SO: Depends but probably yes
c. Able: liable?
1. Able is potentially liable under past owner statute: 
a. Disposal going on at the property at time of ownership? Able had knowledge so defense doesn’t work




2. So, probably liable

d. Baker: liable?
1. Baker is potentially liable as current owner

a. Absence Defense? Facts indicate that when B bought it he didn’t know that it had previously been owned by Chemco or used for any purpose beside a wherehouse. 
b. Problems: Should do a title search when you buy property and he would see Chemco – could be considered knowledge




2. SO: Probably, liable
C.
Liability Issues
1. “Disposal” at a “Facility”

a. Disposal:  Disposal includes “leaking,” “spilling,” – successor liability


1. Passive Disposal Hypo: A owns property where hazardous waste was disposed.  It leaked.  A sells to B. B does nothing to property.  B sells it to C.  Is B liable? SPLIT (under statute, B must own at time of disposal- what is disposal? passive migration? need affirmative action for that)


b. Wastes: Defendants must dispose of “wastes,” not products.  
c. Facility:  The “facility” is where the hazardous waste was dumped or otherwise disposed.  
1. Northeastern Pharmaceutical (760-1986): A facility is “any site or areas where a hazardous substance has been deposited, stored, disposed of, or placed, or otherwise come to be located.”

a. Interpreted very broadly
d. Threat of Release:  A threat of release is sufficient for liability under CERCLA.  

2. Scope of Liability
a. Permissive Joint and Several Liability: There is permissive joint and several liability under § 107 (although probably not under Section 106). Everyone is responsible for the total amount of damages. 
1) TEST:  Divisibility of harm, with the B/P on the ∆ to show a reasonable basis for apportionment. Normally, volume alone will NOT be enough to show divisibility.  
2) U.S. v. Monsanto (740-1989): ∆’s challenge imposition of J/S liability. ∆ claims the damage is divisible based on how much they dumped (VOLUME).  Court: NO! J/S liability is ok b/c the environmental harm was “indivisible” Here, volume is indivisible & small amounts could cause more harm than large amounts.  CERCLA permits court to apply J/S liability.




a) Bell Petroleum Case: You can divide harm b/c 

parties were successive owners and the release  was caused by the same substance.




b) ∆ has B/P to show waste is divisible




c) Commingling:






1) If commingled, NO DIVIDING

2) If not, CAN DIVIDE, BUT VOLUME IS TRICKY!


b. Fault: CERCLA is a strict liability statute- Liability without fault
1) U.S. v. Monsanto (740-1988):  No need to prove fault.     If you meet the criteria, you are liable.  “[T]he overwhelming body of precedent has interpreted § 107(a) as establishing a strict liability scheme.”
a) Footnote 17: CERCLA imposes liability “on classes of persons without reference to whether the y caused or contributed to the release or threat of release”
2) Hypo: Party dumps waste on Site A thinking its recyclable.  Site A then moves it to site B.  If actually hazardous, Site A is still liable under the statute! Even though, Site A didn’t cause/contribute to clean up costs

a) Holding people liable for things they didn’t cause

3) Hypo: Transporter suppose to take waste to Site A but does and instead takes it to B.  B is liable under the statute and A is not, even though the transporter is an intervening cause.


c. Causation
1) TEST:  P must prove that a generator ∆’s hazardous wastes were shipped to a site and that hazardous wastes similar to those contained in the ∆’s waste remained present at the time of release.  The waste, however, does not have to cause or contribute to the release or threat of release.  
a. U.S. v. Monsanto (740-1988): All ∆s (owners, generators) liable for $1+ mil  (remaining 25% of costs) in response costs accrued from partial removal of hazardous waste from disposal site.  ∆s argue that there must be a nexus b/t substances generated and sent to the site and their presence at the facility at the time of release (actual harm).  They shouldn’t be reliable for dumping that they didn’t do that caused release. They look at word “such” in §107(a)(3) as proof. “Such” refers to the actual hazardous waste arranged they specifically arranged for disposal. ∆ claims P has the B/P to prove it’s ∆’s waste. Court:
NO! “Such” means “like.”  Only need a like kind to those hazardous substances in ∆’s waste. Wastes dumped don’t even need to contribute to release.





1) ∆ has better textual argument.  
2) ∆ can disprove causation- that they removed waste before release.
b. Footnote 17: Congress specifically declined to include a similar nexus requirement in CERCLA.

2) No “Fingerprinting”: The government need not “fingerprint” the wastes by tracing ownership of each generic chemical compound found at a site.  

a. U.S. v. Monsanto.

d. Cleanup Costs: All cleanup costs incurred by EPA in a remedial action are conclusively presumed correct if they are “not inconsistent” with the National Contingency Plan.  EPA’s choice of cleanup method can only be challenged as arbitrary or capricious.  Northeastern Pharmaceutical.  Compare: private parties may recover costs “consistent” with the National Contingency Plan.
3. Discussion Problem #1, p. 759: 5 industrial firm sent b/t 100 and 500 drums containing various hazardous wastes to a rural site owned by Fred and leased for $200 a month to Walk dba Walt’s Waste Handlers.  After collecting $10 per drum, Walt buried them or left them in an open field. 30 yrs. later, drums are leaking and contaminating soil and groundwater. Neighbors demand U.S. EPA take action to clean up site and prevent contamination from spreading.: 



a. Question 1: EPA Actions
1. EPA can clean up under §104 and sue under §107; or

2. Take admin. or judicial action under §106
3. Note: Site must be listed on NPL and be part of the NCP.

b. Question 2: Other’s Liability

1. 5 Industrial firms, Fred, Walt

2. This is a S/L statute- doesn’t matter he was acting non-negligently

3. CERCLA is retroactive. Compliance w/ prior law is irrelevant– doesn’t matter it wasn’t illegal when dumping occurred.




.c. Question Three: Type of Liability

1. Liability is Joint & Several- commingling on many wastes
a. several only if 1) no commingling & 2) same chemical (use based on volume dumped)


2. P has B/P to show similar hazmat

3. ∆ has B/P to disprove causation 

d. Question Four: Other’s Suits:
1. You are allowed to bring private suits but only for costs of removal and remedial action.

2. Not for monitoring or personal injury

3. Must sue for personal injury in state court.

D.
Defenses and Contribution Rights
1. 107(b)(3) Defenses

a. Complete Absence of Causation
1) Under Section 107(b)(3), a party may prove that the release or threatened release of a hazardous substance was caused solely by a “third party other than…one whose act or omission occurs in connection with a contractual relationship, existing directly or indirectly, with the defendant…” 

a) i.e. some random person dumped it here

AND
2) The defendant must also prove that it “took precautions against foreseeable acts or omissions of any such third party and the consequences that could foreseeably result from such acts or omissions.”

a) Notice of foreseeability: name or kind of business of contracting party (do they work with toxic substances; i.e. CHEMCO)
3) U.S. v. Monsanto (740-1988):  Court holds that site-owners could not establish the absence of a direct or indirect contractual relationship. COCC and SCRDI paid them rent.  Also, site-owners presented NO evidence that they took precautionary action against the foreseeable conduct of COCC or SCRDC. Ignorance or negligent blindness will NOT suffice under the statute.
b. Other Defenses: Extremely limited “act of God and “act of war” defenses, although in limited cases “innocent landowners” are not liable if they have undertaken appropriate inquiry into the previous ownership.

2. Contribution


a.
  Section 113(f): Any person may seek contribution from any other person who is liable or potentially liable under Section 107 during or following any civil action under Section 106 or 107. 
1. U.S. v. Monsanto (740-1989): Court held that the district judge could require a contribution action to be brought in a later suit rather than as part of the original cost recovery action.  Must wait until after judgment against you. They probably didn’t want to deal with divisibility issues.




a) Concurrence: Can seek contribution “during or 





following”
b.  Suit as a Prerequisite: A private party who has not been sued under Sections 106 or 107 may not seek contribution from other PRPs under Section 113(f)(1).  
1) Cooper Industries v. Aviall (Handout-2004; USSC): Coop owned sites and sold them to Availl.  Availl notified gov’t of contamination and gov’t threaten to sue and Availl clean up. Gov’t doesn’t sue Availl.  Availl files suit against Cooper for clean up costs. Issue: Whether you can seek cleanup costs under §113 or §107 or nothing.  Availl claims under §113(f)(1) (“any person may seek contrib from any other person who is liable or potentially liable under §9607(a)…”). Court: Contribution is allowed only if it is “during or following” an action under §106. Availl was never sued, so no right of contribution. Court dismisses savings clause of provision (“nothing in this sub§ should diminish the right to bring a contribution action in the absence of a civil action…”) Court says “may” = “only.”  Last sentence does not give C/A b/c Limitations Clauses (§113(g)) only exist when action occurs. Court left open whether such a private party might seek reimbursement by other means (§107-implied right of contribution) but basically shoots it down).

a) §113(3)(b): Rights of contribution for person who has resolved liability to the U.S. or State. 

1) Here: N/A

2) Threatening action is probably not enough; you need gov’t to sue you.

3) If you clean up under this statute, you have no right of contribution against others.

b) Court renders “savings clause” meaningless
c) Case says: “wait until you get sued to cleanup”

d) Majority of Circuit Courts have held differently
2) Consolidated Edison Case:  P cleaned up & sought contribution under §107 & §113.  Couldn’t use §113 (Availl) so left w/ §107.  P claims they get it under § 107 b/c they incurred costs! ∆ claims you are seeking contribution and §107 is not a contribution statute.  P claims that they fit within the words of 107. ∆ claims §107 is to reimburse a party under §104 that has cleaned up and seeking to get its money back. P is only seeking part of their money back b/c  P can’t get it all back – they are one of the liable parties (owner).  If you want some of it back, go to contribution provision. Court: No distinction like mentioned above. P fits w/in plain meaning of statute. Otherwise, it would discourage voluntary cleanup.  This would create a perverse incentive to wait to cleanup until sued.

a) If ConEd and you are going to settle: You wait until the gov’t sues you.  Then you fit under § 113. 

3) Hypo: If you bring a contribution action (you were a ∆ who settled and turned P) and there are 4 other ∆s what can you get?

a) Contribution will be equitable (20% each)

b) What if 2 other ∆s are insoluble?
1) Under § 113- You get nothing from them (NOT J/S liability): contribution is contribution. Divide it up

2) Under 107- strict liability and joint and several (Monsanto)

c. Settling Defendants: No contribution is available against ∆s who have previously settled. Otherwise, no incentive to settle.
3.  Settlements: The court must review a settlement to determine whether it is fair (both procedurally and substantively), reasonable, and faithful to the objectives of the enabling legislation.  
a. Cannons Engineering (787-1990): EPA investigates site for PRPs (671).  EPA creates categories of ∆s (DMC= <1%, MP=>1%). EPA sends letter and offers settlement of 160% of cleanup costs (extra costs) to de minimis ∆s.  Some accept some don’t. EPA sues for 260% of cost (EPA also sues MP at different amount). DMCs argue that 260% is too much and they should be able to join MP amount (method used in past).  Court: Upheld a settlement amount. Substantively fair- acceptable measure of fault (allowed to increase amount over time). Also fair to make ∆s pay more than their share so there is incentive to settle.
1. For classifications, EPA uses volume (Total cost/total volume: not the fairest but only method)
2. Procedural fairness: negotiation process- openness, candor, bargaining balance

3. Substantive fairness: Accountability – apportioning liability based on harm done.

4. Fidelity to Statute: If you are following the statute; concerns and purpose of statute.
4. Constitutional Challenges: CERCLA does not violate due process by imposing liability upon defendants for actions taken prior to CERCLA’s passage.  CERCLA is retroactive- U.S. v. Monsanto.  
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